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Bill

the federal government

Draft law amending the law against competition
advertising restrictions for a focused, proactive and digital
Competition law 4.0 and other competition law provisions
mungen (GWB digitization law)

A. Problem and goal

The law against restraints of competition (GWB) was last with the ninth
Law amending the Law against Restraints of Competition of June 1st
2017 (Federal Law Gazette I p. 1416, 9th GWB amendment) and is the basis for a total
well-functioning system of antitrust supervision. The obligation to implement
European law in the form of Directive (EU) 2019/1 to strengthen competition
authorities of the Member States with a view to more effective enforcement of competition
advertising regulations and to ensure the smooth functioning of the binding
However, the market requires an amendment to the GWB during this legislative period.
At the same time, the federal government has set itself the goal of establishing a regulatory framework
design that meets the requirements for digitization and globalization of the economy
is fair. Experience in proceedings in particular with reference to large digital
Platforms also require additional acceleration from
Cartel administration proceedings demonstrated. In addition, the development of the number of cases
len in merger control at the Federal Cartel Office in the recent past
partial revision of the rules on formal merger control close. Should continue
the enforceability of claims for damages based on cartel agreements
be improved. The previous case law in the area of ​​antitrust
compensation shows that injured parties in certain constellations are not insignificant
there are some hurdles in asserting their claims.

B. Solution

With the present draft, the fundamentally well-functioning system of card
legal supervision in Germany is maintained and targeted at selected points
should be strengthened. The GWB Digitization Act serves to implement the directive
(EU) 2019/1, which must be completed by February 4, 2021. In implementation of the directive
the provisions of the GWB are changed in particular in the following areas:
Administrative powers of the antitrust authorities, sanctions for violations of antitrust law, regulations
on judicial fine proceedings, regulations on the leniency program for antitrust
Legal violations and administrative assistance for other antitrust authorities.

At the same time, the present draft helps to ensure that the implementation
strategy of the federal government to shape the digital change, one on the
Requirements of the digitization of the economy to a coordinated regulatory framework
create. Insights gained in the meantime by the cartel authorities and the knowledge
allow a further modernization of the abuse regulations. The Novelle
therefore contains a moderate modernization of abuse control to deal with abuse
of market power, especially through digital platforms, better and more effectively
to be able to finish.
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To increase legal security for companies, especially in cooperation
becomes the instrument of the decision according to § 32c, according to which there is no cause of the antitrust
authority to take action exists, revised and under certain conditions
Established entitlement of companies to a decision by the Federal Cartel Office.

Furthermore, the amendment aims to accelerate administrative procedures, thus
Antitrust authorities end antitrust violations faster and ensure effective competition
restore more quickly. The rules on the administrative procedure will be
also simplified in order to make it easier for the user to handle the regulations
lighten.

In addition, the formal merger control rules will be revised in order to
to make this more effective and to allow the Bundeskartellamt to focus on the competitive
to enable the most commercially relevant mergers.

Finally, in the area of ​​cartel damages, improvements are being made to ensure that it is effective
To ensure the enforcement of claims against companies involved in the cartel.

C. Alternatives

No.

D. Household expenses without compliance costs

The law results in annual compliance costs for the Federal Cartel Office in
Amount of around 1.85 million euros. The additional requirement for material and human resources should be financially
be balanced out in the respective individual plan.

E. Compliance expenses

E.1 Compliance costs for citizens

The law does not result in any compliance costs for citizens.

E.2 Compliance costs for the economy

In total, a relief of the economy by around 325,000 euros per year can be expected.
ten. The various changes in the area of ​​formal merger control lead to
Relief of compliance costs for businesses by around 825,000 euros. The to-
Additional obligation to report quantities to the Market Transparency Unit for
Fuels according to Section 47k of the Act against Restraints of Competition is - under-
ensures that the system currently used for price reports is also
gene reports can be used - lead to a limited additional effort, the
With a rough estimate, a one-time amount of around 2.5 million euros and
amounts to approx. EUR 0.5 million annually.

In terms of the 'one in one out' rule, the annual compliance costs represent the economy
represents an "out" of 325,000 euros.
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Thereof bureaucracy costs from information obligations

The result is the relief of the economy in compliance costs
a relief of bureaucracy costs from information obligations.

E.3 Administration's compliance costs

The law sometimes creates compliance costs for the Federal Cartel Office,
However, the Federal Cartel Office is wisely exonerated. The sum is expected
an additional annual compliance cost of around EUR 1.75 million is to be expected.
The additional requirement for material and human resources should be financially and
individual plan are balanced.

By modernizing abuse control, the antitrust authorities and in particular
the Bundeskartellamt, in particular, is introducing new instruments to resolve competitively questionable
developments, especially in the field of the digital economy, can be ended more quickly and effectively.
the. With the use of the new instruments, additional compliance costs are
bound, which can be estimated at around 0.85 million euros annually.

The improvement of legal certainty in cooperation leads to an annual compliance
management costs of around 1 million euros.

As a result of the modifications in the area of ​​merger control, the Federal Cartel Office is
burdens insofar as the modifications lead to a probable reduction in the
Case numbers is coming. As a result, the Federal Cartel Office is in the area of ​​merger control
le is expected to be relieved of compliance costs of around EUR 0.7 million.

The extension of the reporting obligations of the mineral oil industry to the market transparency office
for fuels according to § 47k paragraph 2 as well as the transfer of data according to § 47k Ab-
Sentence 4 caused for the Federal Cartel Office - assumes that the system that is currently
is already used for price reports, also used for quantity reports
can - an additional staff requirement as well as costs for the material equipment
tion. In the case of a rough estimate, a one-off special material expense (technical
Adjustment and external support that are financed from material resources) of approx. 0.5
Million euros and an annual expense of around 0.6 million euros (of which 329,440.00 euros
Personnel costs and EUR 250,000.00 material costs) for the collection and evaluation of
Quantity data and the transfer of data to other authorities and agencies as well as the
related increased technical effort in the areas of hardware and software,
eventually of operation, to be expected.

The new administrative assistance regulations are expected to result in a slightly increased compliance
management costs on the part of the Federal Cartel Office, since the Federal Cartel Office more frequently
will act as previously in the context of administrative assistance for other competition authorities.
For the examination, coordination and implementation of administrative assistance for other competitive
authorities as well as for submitting applications for outgoing requests and for cooperation
the requested investigative measures are expected to result in an annual compliance
management expenses of 8,301.80 euros.

The permanent burdens and reliefs of the Federal Cartel Office are shown in the following table in
Overview shown:

Area Put
hD

Put
gD

Put
mD

Sum (in euros)

Abuse Control 5.2 2.6 2.6 856 544
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Decisions after
§ 32 c

6.75 2.25 2.25 976 680

Merger control -3.6 -2.2 -0.9 -574,000

Market Transparency Unit
Fuels
(Personnel costs)

2 1 1 329 440

Market Transparency Unit
Fuels
(other material costs)

- - - 250,000

Administrative assistance in the ECN0.1 0 0.01 8 301

total 9.75 3.45 4.75 1,846,966

F. Other costs

Basically, a reduction in individual prices and the price level should occur because
the improved enforcement of competition law for more effective competition
leads.

Due to the changes in the area of ​​merger control and the competition register
the economy will be relieved of fees totaling around 2.1 million euros.

Other other direct or indirect costs for the economy and in particular for
medium-sized companies are not to be expected.
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Bill of the federal government

Draft law amending the law against competition
advertising restrictions for a focused, proactive and digital
Competition law 4.0 and other competition law provisions
mungen (GWB digitization law) 1)

From ...

The Bundestag has passed the following law:

article 1

Amendment of the Law against Restraints of Competition

The law against restraints of competition in the version published
ruling of June 26, 2013 (Federal Law Gazette I p. 1750, 3245), last amended by Article 2 paragraph 8 of
Law of June 25, 2020 (Federal Law Gazette I p. 1474) has been changed, is changed as follows
dert:

1. The table of contents is changed as follows:

a) After the information on Section 19, the following information on Section 19a is inserted:

"§ 19a Abusive behavior by companies of paramount cross-market importance for
the competition".

b) After the information on Section 39, the following information on Section 39a is inserted:

"§ 39a Request to register future mergers".

c) The information on Part 2 is worded as follows:

"Part 2

Antitrust authorities

Chapter 1

General rules

Section 48 Jurisdiction

1)
Article 1 of this law serves to implement Directive (EU) 2019/1 of the European Parliament
and the Council of 11 December 2018 to strengthen the competition authorities of the member
countries with a view to more effective enforcement of competition rules and
the smooth functioning of the internal market (OJ L 11, 4.1.2019, p. 3) and the
Directive 2014/104 / EU of the European Parliament and of the Council of 26 November 2014 on
certain provisions for claims for damages under national law for violations
against competition law provisions of the member states and the European Union
(OJ L 349, December 5, 2014, p. 1).
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Section 49 Federal Cartel Office and the highest state authorities

Section 50 Enforcement of European law

Chapter 2

Cooperation with authorities

Section 50a Investigations in the network of European competition authorities

Section 50b Delivery in the network of European competition authorities

Section 50c Enforcement in the network of European competition authorities

Section 50d Exchange of information in the network of European competition authorities

Section 50e Other cooperation with foreign competition authorities

Section 50f cooperation with other authorities

Chapter 3

Federal Cartel Office

Section 51 Headquarters, organization

Section 52 Publication of general instructions

Section 53 Activity report and monitoring reports ”.

d) The information on Part 3 Chapters 1 and 2 is worded as follows:

"Part 3

Procedure

Chapter 1

Administrative matters

Part 1

Proceedings before the antitrust authorities

Section 54 Initiation of the procedure, participants, ability to participate

§ 55 Preliminary ruling on jurisdiction

Section 56 Hearing, inspection of files, oral proceedings

Section 57 Investigations, gathering of evidence

§ 58 seizure

§ 59 Request for information
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Section 59a Examination of business documents

Section 59b Searches

Section 60 Interim measures

Section 61 Completion of the procedure, reasons for the ruling, service

§ 62 Chargeable acts

Section 2

Common provisions for redress procedures

Section 63 Participants in the appeal process, ability to participate

Section 64 Compulsory lawyer

Section 65 Hearing

Section 66 Suspensive effect

Section 67 Order of immediate execution

Section 68 Provisional orders in appeal proceedings

Section 69 Remedy for violation of the right to be heard

Section 70 insight into files

§ 71 Bearing and fixing of costs

§ 72 Validity of the provisions of the Courts Constitution Act and the Code of Civil Procedure

Section 3

complaint

Section 73 Admissibility, jurisdiction

Section 74 Deadline and form

Section 75 Principle of investigation

Section 76 Appeal decision

Section 4

Legal complaint and non-admission complaint

Section 77 Admission, absolute grounds for appeal

§ 78 Non-admission complaint

Section 79 Persons entitled to appeal, form and deadline

§ 80 Appeal decision
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Chapter 2

Fines

Part 1

Fine regulations

§ 81 Fines

Section 81a fines against companies

Section 81b fines against business associations

Section 81c amount of the fine

Section 81d Assessment of the fine

§ 81e liability for default in the transition period

Section 81f Interest on the fine

Section 81g Limitation of the fine

Section 2

Leniency program

§ 81h Objective and Scope

Section 81i Application for leniency treatment

Section 81j General requirements for leniency treatment

Section 81k waiver of the fine

Section 81l Reduction of the Fine

Section 81m marker

Section 81n short application

Section 3

Fine proceedings

§ 82 Competence in cartel fines

Section 82a Powers and responsibilities in the procedure after filing an objection

Section 82b Special powers of investigation

§ 83 Jurisdiction of the higher regional court in judicial proceedings

Section 84 Appeal to the Federal Court of Justice

§ 85 Resumption of proceedings against a fine

Section 86 Judicial decision on enforcement ”.
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2. § 18 is amended as follows:

a) Paragraph 3 is amended as follows:

aa) The following new number 3 is inserted after number 2:

"3. his access to data relevant to competition, ".

bb) The previous numbers 3 to 8 become numbers 4 to 9.

b) The following paragraph 3b is inserted after § 18 paragraph 3a:

"(3b) When evaluating the market position of a company that
is active in multi-sided markets, the importance is particularly important
the brokerage services provided by him for access to procurement
and sales markets. "

3. Section 19 is amended as follows:

a) In paragraph 1, the words "Abusive exploitation" are replaced by the words
ter "The Abuse" replaced.

b) Paragraph 2 number 4 is worded as follows.

"4. refuses to use another company for reasonable pay
to supply such goods or commercial services, in particular
gives him access to data, networks or other infrastructure facilities
grant, and the delivery or the granting of access objectively
is necessary to operate in an upstream or downstream market
and the refusal to provide effective competition in this market.
switching threatens unless the refusal is objectively justified; ".

4. After Section 19, the following Section 19a is inserted:

"Section 19a

Abusive behavior by companies with paramount cross-market
Importance for competition

(1) The Bundeskartellamt can determine by ruling that a sub-
take that is active to a considerable extent on markets within the meaning of Section 18 (3a)
is of paramount importance for competition across all markets.
When determining the paramount cross-market importance of a company
For the competition, the following must be taken into

1. its dominant position on one or more markets,

2. his financial strength or his access to other resources,

3. Its vertical integration and its activity in other ways with one another
related markets,

4. his access to data relevant to competition,

5. the importance of his activity for the access of third parties to procurement and
markets and its associated influence on business activities
Third.
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(2) In the event of a determination pursuant to paragraph 1, the Federal Cartel Office may
Prohibit companies from

1. When arranging access to procurement and sales markets, your own
Treat offers preferentially over those of competitors;

2. Competitors in a market in which the company concerned operates
Position quickly, even without being dominant,
to hinder unfairly or indirectly, if the hindrance would be suitable
to significantly affect effective competition;

3. through the use of competition-relevant data from the other side of the market
in a dominated market, also in combination with others
Competitive data from other sources, in another market
To erect or increase barriers to entry or other companies
in any other way to impede or to require terms and conditions that a
allow such use;

4. the interoperability of products or services or the portability of data
making it difficult and thus hindering competition;

5. other companies inadequate about the scope, quality or
to inform you of the result of the performed or commissioned service or to inform you in other
which make it difficult to assess the value of this service.

This does not apply in the cases of sentence 1 numbers 1, 3 to 5, insofar as the respective
is objectively justified. The burden of presentation and proof is incumbent
far the company concerned. Section 32 (2) and (3), Section 32a and Section 32b apply
corresponding. The ruling according to paragraph 2 can be made with the determination according to paragraph 1
get connected.

(3) Sections 19 and 20 remain unaffected. "

5. Section 20 is amended as follows:

a) Paragraph 1 sentence 1 is replaced by the following sentences:

"Section 19 Paragraph 1 in conjunction with Paragraph 2 Number 1 also applies to companies
and associations of companies, insofar as other companies
men as suppliers or buyers of a certain type of goods or commercial
ual services are dependent in such a way that they are sufficient and reasonable
There are no opportunities to switch to third-party companies
there is a clear imbalance to the countervailing power of the other companies
(relative market power). Section 19 Paragraph 1 in conjunction with Paragraph 2 Number 1 applies
also for companies that act as intermediaries in multi-sided markets
are, as far as other companies with a view to access to procurement
and sales markets depend on their brokerage services in such a way that
that there are no adequate and reasonable alternatives. "

b) The following paragraph 1a is inserted after paragraph 1:

"(1a) A dependency according to paragraph 1 can also result from the fact that
a company relies on access to data for its own work
controlled by another company. The refusal
Access to such data can also result in an undue obstruction
Paragraph 1 if business transactions for this data have not yet been
is open. "

Page 11

- 11 -

c) After paragraph 3, the following paragraph 3a is inserted:

“(3a) There is also an unreasonable handicap within the meaning of Paragraph 3 Clause 1
when a company with superior market power in a market in the
ne of § 18 paragraph 3a the independent achievement of network effects through
Hindered competitors and thereby creates the serious risk that the
Performance competition is restricted to a not inconsiderable degree. "

6. Section 32a (1) is worded as follows:

"(1) The competition authority may ex officio order provisional measures
if an infringement within the meaning of Section 32 (1) is predominantly likely
appears and the interim measure to protect competition or
due to an imminent, serious impairment of another
other company. This does not apply if the company concerned
Facts makes believable, according to which the arrangement an unreasonable, not through
overriding public interests would result in necessary hardship. "

7. Section 32c is amended as follows:

a) The wording becomes paragraph 1.

b) The following paragraphs 2 to 4 are added:

"(2) Regardless of the requirements of paragraph 1, the cartel
authorities also inform that they have been informed by the
Initiating a procedure.

(3) The Federal Cartel Office can apply general administrative principles to the
Determine the exercise of his or her discretion under paragraphs 1 and 2.

(4) Companies or company associations have, upon request,
a right to a decision from the Federal Cartel Office after
Clause 1 if, with regard to cooperation with competitors, a considerable
legal and economic interest in such a decision
consists. The Bundeskartellamt is supposed to be informed within six months
according to sentence 1. "

8. Section 32e is amended as follows:

a) In paragraph 1, after the word “agreements”, the words “or behavior
"at a time" inserted.

b) In paragraph 4, the information "Sections 57, 59 and 61" is replaced by the information "Sections 57,
59, 59a, 59b and 61 “replaced.

c) Paragraph 5 sentence 3 is worded as follows:

"Paragraph 4 applies with the proviso that the regulations on entering rooms
opportunities of those affected for the purpose of inspecting and examining
there were none in accordance with Section 59a and the provisions on searches under Section 59b
Find application."

9. The following sentence is added to Section 33a (2):

"It is rebuttedly presumed that legal transactions about goods or services
with companies involved in the cartel that are factually, temporally and spatially involved in the
rich of a cartel, were covered by this cartel. "
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10. The following sentence is added to Section 33c (3):

"For indirect customers, Section 33a Paragraph 2 Clause 4 applies with regard to goods or service
services according to paragraph 2 sentence 1 number 3 accordingly. "

11. In Section 34a (1), the phrase “Section 33 (2)” is replaced by “Section 33 (4”)
replaced.

12. Section 35 is amended as follows:

a) In paragraph 1 number 2, the statement “25 million euros” is replaced by the statement “30
Million euros "and the specification" 5 million "by the specification" 10 million "
puts.



b) In paragraph 1a number 2 letter b, the phrase “5 million euros” is followed by
the indication “10 million euros” replaced.

c) Paragraph 2 is amended as follows:

aa) Sentence 1 is repealed.

bb) In the new sentence 1, the word “also” is deleted.

cc) In the new sentence 3, the indication "sentence 3" is replaced by the indication "sentence 2"
puts.

13. Section 36 (1) sentence 2 number 2 is worded as follows:

"2. the prohibition requirements are only available in markets
who have been offering goods or commercial services for at least five years
and on those in the last calendar year in Germany less
than 20 million euros were turned over, unless it is about markets
within the meaning of § 18 paragraph 2a or a case of § 35 paragraph 1a, or “.

14. Section 38 is amended as follows:

a) In paragraph 1, the following sentence 2 is inserted after sentence 1:

"If a company uses for its regular accounting
finally another internationally recognized accounting standard,
this standard is decisive for the determination of sales. "

b) In paragraph 3, after the words “and their components”, the words “is
four times the sales "is inserted and the word" as well as "is replaced by the
Word "and" replaced.

c) In paragraph 5, sentence 3, the word "for the first time" is deleted.

15. Section 39 is amended as follows:

a) Paragraph 1 sentence 2 is worded as follows:

"Electronic registrations are permitted via:

1. the central De-Mail address set up by the Federal Cartel Office in the sense of
of the De-Mail Act,
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2. the central e-mail address set up by the Federal Cartel Office for documentation
ments with a qualified electronic signature,

3. the special electronic government mailbox as well

4. a dedicated internet platform. "

b) Paragraph 6 is worded as follows:

"Notifiable alliances that contrary to paragraph 1 sentence 1 do not
were registered before the execution, the companies involved are
to notify the Bundeskartellamt immediately. Section 41 remains unaffected. "

16. After Paragraph 39, the following new Paragraph 39a is inserted:

"Section 39a

Invitation to register future mergers

(1) The Federal Cartel Office may order a company to
any merger of the company with other companies in an o-
of the several specific branches of industry, if

1. The company has worldwide sales of more than
Has achieved 500 million euros,

2. there are objectively comprehensible indications that future access
mergers effective domestic competition in the above-mentioned economic
branches of industry could be significantly hindered and

3. the company has a share of at least
at least 15 percent of the supply or demand for goods or services
in Germany.

(2) The obligation to notify in accordance with Paragraph 1 only applies to alliances with which

1. the company to be acquired in the last financial year sales of
has achieved more than 2 million euros and

2. generated more than two thirds of its sales in Germany.

(3) An order under paragraph 1 requires that the Federal Cartel Office
one of the economic sectors concerned beforehand an investigation according to § 32e
performed.

(4) The obligation to notify in accordance with paragraph 1 applies for three years from delivery of the
divorce. The relevant economic sectors must be specified in the ruling. "

17. Section 40 (2) is amended as follows:

a) In sentence 2 the words "four months" are replaced by the words "five months"
puts.

b) In sentence 7 the words "according to sentence 2" are deleted.

18. Section 42 is amended as follows:
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a) In paragraph 1 sentence 1 the words “will or who” are replaced by the words “will and
the “replaces.

b) The following paragraph 1a is inserted after paragraph 1:

"(1a) A permit presupposes that

1. an application for the issuance of an interim order according to §§ 60, 68 sentence
1 or an application for an order of suspensive effect in accordance with Section 67
sentence 3 sentence 3 has been rejected by the appellate court as unfounded
or

2. the complaint has been rejected as unfounded according to § 73 paragraph 1
that is. ".

c) Paragraph 3 is worded as follows:

“(3) The application for a permit is to be submitted to the Federal Ministry for
Economy and Energy to be provided in writing within one month
len. The period begins

1. in cases of paragraph 1a number 1 with the announcement of the decision
the appeal court and

2. in the cases of paragraph 1a number 2, at the time at which the
divorce becomes final. "

19. Section 44 is amended as follows:

a) Paragraph 1 is amended as follows:

aa) Sentences 1 and 2 are worded as follows:

“The Monopolies Commission prepares an opinion every two years in which
the status and the foreseeable development of the corporate
tion in the Federal Republic of Germany, the application of the competitive
appraises employment law regulations on the basis of completed procedures,
as well as other current competition policy issues.
The report should be completed by June 30 of the year in which
the report is to be prepared. "

bb) In sentence 4, after the word “expert opinion”, the words “or other
comments "inserted.

b) In paragraph 3, sentence 2 is replaced by the following sentences:

"The federal government submits expert opinions according to paragraph 1 to the legislative
Corporations immediately. The federal government accepts the report
in accordance with paragraph 1 sentence 1 within a reasonable period of time, on other reports
in accordance with paragraph 1 it can comment if and to the extent that it is appropriate to do so
holds. The respective competent federal ministries and the monopoly
The commission exchange information on the content of the reports on request. "

20. Section 46 is amended as follows:

a) In paragraph 2a, the following sentence is inserted after sentence 1:
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"This also applies to the preparation of the reports in accordance with Section 78 of the Railway Regulation
rungsgesetz, § 62 of the Energy Industry Act, § 44 of the Postal Act and
as in accordance with Section 121 (2) of the Telecommunications Act. "

b) The following paragraph 2b is inserted after paragraph 2a:

"(2b) As part of the inspection of the files, the Monopolies Commission can at the cartel
authority in electronic form, including operational and
Business secrets and personal data, independently evaluate
insofar as this is necessary for the proper performance of their tasks.
This also applies to the preparation of the reports in accordance with Section 78 of the Railway Regulation
rungsgesetz, Section 62 of the Energy Industry Act, Section 44 of the Postal Act
as well as according to § 121 paragraph 2 of the Telecommunications Act. "

c) In paragraph 3 sentence 2, the words “and data” are added after the word “information”.
ten "is inserted and" or 2b "is added after" Paragraph 2a "
inserted.

d) In paragraph 4 sentence 2, the words "in agreement with the Federal Minister
rium of the interior, for building and home ”.

21. Section 47d (1) is amended as follows:

a) In sentence 1, the indication "§ 59" is replaced by the indication "§§ 59, 59a and 59b".

b) In sentence 7 the indication "Sections 50c, 54, 56, 57, 61 to 68, 70, 71, 72, 74 to 77,
82a, 83, 85, 91 and 92 "with the indication" §§ 50f, 54, 56 to 58, 61 paragraph 1 and
2, which replaces §§ 63, 64, 66, 67, 70, 73 to 80, 82a, 83, 85, 91 and 92 “.

22. Section 47k is amended as follows:

a) In paragraph 2 sentence 1 after the word “variety” the words “as well as once per
Week the for this at the gas station in the course of every quarter of an hour
Quantities "inserted.

b) In paragraph 4, sentences 2 and 3 are replaced by the following sentences:

“To this end, or at the request of an antitrust authority, it directs all of them for theirs
Information required or requested under this Act
Data to them immediately. The market transparency agency for fuels
also provides the data collected by it in accordance with paragraph 2 to the following authorities
and provide:

1. the Federal Ministry for Economic Affairs and Energy for statistical purposes
and for evaluation purposes as well

2. the Monopolies Commission for its tasks under this Act.

Location information, aggregated or older data can improve the market transparency
ask for fuel also to other authorities and agencies of the immediate
Pass on federal and state administration for their legal tasks,
Quantity data, however, only ever strongly aggregated. "

c) In paragraph 7, the indication "§ 59" is replaced by the indication "§§ 59, 59a and 59b"
puts.

d) In paragraph 8 number 1, the word "price data" is replaced by the word "data"
puts.

Page 16

- 16 -

23. Part 2 is amended as follows:

a) Chapter 1 is replaced by the following Chapters 1 and 2:

"Chapter 1

General rules

Section 48

Jurisdiction

(1) Cartel authorities are the Federal Cartel Office, the Federal Ministry for
Economy and energy and the supreme regional
authorities.

(2) If a provision of this Act does not indicate jurisdiction
if the cartel authority has given its consent, the Bundeskartellamt will accept the
carries out the tasks and powers assigned to the antitrust authority if the
Effect of restrictive or discriminatory behavior
or a competition rule extends beyond the territory of a country. In all
in other cases, these tasks and powers are assumed by state law.
permanent supreme state authority true.

(3) The Federal Cartel Office monitors the degree of
Transparency, including wholesale prices, as well as the degree and effectiveness
market opening and the level of competition on wholesale and retail
customer level in the electricity and gas markets as well as in electricity and gas
stock exchanges. The Bundeskartellamt will use the data obtained from monitoring
Provide the Federal Network Agency immediately.

Section 49

Federal Cartel Office and the highest state authority

(1) Does the Federal Cartel Office initiate proceedings or conduct investigations
at the same time it notifies the highest state authority in whose jurisdiction
offers the companies concerned have their headquarters. Heads a supreme national
If the authority initiates proceedings or carries out an investigation, it shall notify them
at the same time the Federal Cartel Office.

(2) The highest state authority has a matter for the Federal Cartel Office
to be submitted if pursuant to Section 48 (2) sentence 1 or pursuant to Section 50 (1) the
the Federal Cartel Office is justified. The Bundeskartellamt has one
To submit the matter to the highest state authority if, according to § 48 paragraph 2 sentence
2 the responsibility of the highest Land authority is established.

(3) At the request of the Federal Cartel Office, the highest Land authority may
Thing for which their competence is justified according to § 48 paragraph 2 sentence 2, to the
To the Federal Cartel Office if this is due to the circumstances of the matter
shows is. With the surrender, the Federal Cartel Office becomes the competent cartel authority.
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(4) At the request of the highest state authority, the Federal Cartel Office may
ne thing for which he is responsible according to § 48 paragraph 2 sentence 1,
submit to the highest state authority if this is due to the circumstances of the
Thing is indicated. With the submission, the highest state authority becomes responsible
Antitrust authority. The Bundeskartellamt will notify the others prior to the submission
affected highest state authorities. The submission does not take place if you have a
the highest state authority concerned within a Federal Cartel Office
the deadline.

Section 50

Enforcement of European law

(1) Notwithstanding Section 48 (2), the Federal Cartel Office is responsible for the
application of Articles 101 and 102 of the Treaty on the Functioning of European
Competent competition authority within the meaning of Article 35 (1)
of Regulation (EC) No. 1/2003.

(2) Competent competition authority for participation in proceedings of
European Commission or the competition authorities of the other member
states of the European Union to apply Articles 101 and 102 of the
The contract on the functioning of the European Union is the Federal Cartel
The relevant procedures for the application of this Act apply.
pension regulations.

(3) The officials of the competition authority of a member state of
European Union and others authorized by this competition authority
or designated escorts are authorized to participate in searches and
to cooperate with the Bundeskartellamt in the name and for the account
this competition authority according to Article 22 Paragraph 1 of Regulation (EC) No.
1/2003.

(4) In cases other than those specified in paragraphs 1 to 3, the
Bundeskartellamt performs the tasks which the authorities of the member states of the
European Union in Articles 104 and 105 of the Treaty on Labor
of the European Union and in ordinances under Article 103 of the
on the functioning of the European Union, also in connection with
Articles 43 (2), 100 (2), 105 (3) and 352 Paragraph
Clause 1 of the Treaty on the Functioning of the European Union
are. In the advisory committee for the control of corporate
In accordance with Article 19 of Regulation (EC) No. 139/2004, the Federal Government
publik Germany by the Federal Ministry for Economic Affairs and Energy or
represent the Federal Cartel Office. Paragraph 2 sentence 2 applies accordingly.
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Chapter 2

Cooperation with authorities

§ 50a

Investigations in the network of European competition authorities

(1) The Bundeskartellamt may, in the name and for the account of the competition
advertising authority of another member state of the European Union and after
Searches and other measures in accordance with national law
conduct fact-finding men to determine if companies
or corporate associations in enforcement proceedings
of Article 101 or 102 of the Treaty on the Functioning of the European
Union violates the obligations incumbent on them in investigative measures or
Have not followed the decisions of the requesting authority. The Bundeskar-
tellamt can request reimbursement from the requesting authority for all
reasonable costs incurred in connection with these investigative measures,
finally, translation, personnel and administrative costs, if
a refund has not been waived under reciprocity.

(2) The Federal Cartel Office can call the competition authority of another
Request the member state of the European Union to investigate
To carry out paragraph 1. All in connection with these investigative measures
incurred reasonable additional costs, including translation
costs, personnel and administrative costs will be charged upon request of the requested
authority reimbursed by the Federal Cartel Office, unless in the context of the mutual
reimbursement has been waived.

(3) The information collected is used accordingly
of § 50d exchanged and used.

Section 50b

Delivery in the network of European competition authorities

(1) At the request of the competition authority of another Member State
of the European Union, the Bundeskartellamt provides an im
Domestic company or a domestically domiciled company
the following documents on:

1. any type of preliminary statement of objections relating to alleged violations of
Article 101 or Article 102 of the Treaty on the Functioning of the European
ic union;

2. Decisions which are Article 101 or Article 102 of the Treaty on the
apply European Union policies;

3. other procedural acts involved in proceedings for the enforcement of Article 101
or Article 102 of the Treaty on the Functioning of European Universities
on and to be granted in accordance with the provisions of national law
bodies are as well
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4. other documents related to the application of Article 101 or Article 102
of the Treaty on the Functioning of the European Union, including
the enforcement of fines or penalty payments, in addition
connected.

(2) The request for the delivery of documents under paragraph 1 to a
Recipient who is resident in the scope of this Act
by submitting a uniform title in German to which the assigned
The document to be served must be attached. The uniform title contains:

1. the name and address and, if applicable, further information,
by which the recipient can be identified,

2. a summary of the relevant facts and circumstances,

3. a summary of the content of the document to be served,

4. Name, address and other contact information of the requested authority
and

5. the time span within which the delivery should take place, for example
statutory periods or limitation periods.

(3) The Bundeskartellamt can refuse service if the replacement
or the implementation does not meet the requirements of paragraph 2
would obviously contradict the service of public order. Want
the Bundeskartellamt will refuse delivery or will further information
If necessary, it will inform the requesting authority of this. Otherwise provides
it sends the relevant documents immediately.

(4) The delivery is based on the regulations of the administrative delivery
lungsgesetz. Section 5 (4) of the Administrative Service Act and Section 178
Paragraph 1 number 2 of the Code of Civil Procedure are restricted to service on
and apply to associations of companies accordingly.

(5) The Federal Cartel Office is authorized to deliver its decisions
and other documents within the meaning of paragraph 1 by the competition authority
de another member state on its behalf. The request
delivery is in the form of a uniform title in accordance with paragraph 2
a translation of this uniform title into the official language or one of the
Official languages ​​of the requested Member State, enclosing the ones to be served
Document to the competent competition authority there. A translation
delivery of the documents to be served in the official language or in one of the official
languages ​​of the Member State of the requested authority is only required
if the national law of the requested Member State so requires. To the
The certificate of the requested authority is sufficient proof of service.

(6) At the request of the requested authority, the Federal Cartel Office shall reimburse the
costs incurred by the requested authority as a result of service, in particular
re for required translations or personnel and administrative expenses, if
these costs are reasonable. The Federal Cartel Office can issue a corresponding
Submit a request to a requesting authority if the Federal Cartel Office
such costs were incurred during service for the requesting authority.

(7) About disputes regarding the legality of a by the
Bundeskartellamt and in the territory of another competition
documents to be served by the authority as well as disputes relating to the effective
the validity of a service carried out by the Bundeskartellamt on behalf of the competition
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authority of another member state takes over, this decides after this
Law competent court. German law applies.

Section 50c

Enforcement in the network of European competition authorities

(1) At the request of the competition authority of another Member State
of the European Union, the Federal Cartel Office enforces decisions
those in proceedings for the application of Article 101 or Article 102 of the Treaty
on the functioning of the European Union fines or penalty payments
be determined, provided that the decision to be enforced is final
and the requesting authority by making sufficient efforts to
to enforce the divorce in their territory, could determine with certainty
te that the company or business association there has none
assets sufficient to collect the fine or the periodic penalty payment
good features.

(2) At the request of the competition authority of another Member State
the European Union, the Federal Cartel Office can also in other, from paragraph
1 non-recorded cases final decisions through which in proceedings
for the application of Article 101 or Article 102 of the Treaty on Labor
fines or periodic penalty payments are imposed by the European Union
to enforce. This applies in particular if the company or the
agreement of companies against whom the decision is enforceable
no branch in the member state of the requesting competition authority
adds.

(3) For the request according to paragraph 1 or paragraph 2, § 50b paragraph 2 applies
the proviso that the document from which enforcement is sought is sent to the
Place of the document to be delivered occurs. In addition to the
Content mentioned in Section 50b (2) sentence 2:

1. Information on the decision leading to enforcement in the Member State
permitted by the requesting authority, provided that this has not already been done within the framework of the
Section 50b (2) number 3 has been submitted,

2. the time at which the decision became final,

3. the amount of the fine or periodic penalty payment, as well as

4. in the case of paragraph 1, evidence that the requesting authority
has made adequate efforts to meet the requirement in its sovereign
area to be enforced.

Enforcement is based on the uniform title used to enforce
authorization in the requested Member State without there being any recognition
active need.

(4) The Bundeskartellamt can only enforce in the case of paragraph 1
refuse if the request does not meet the requirements of paragraph 3
speaks or the execution of the enforcement of public order is open-
would visibly contradict. If the Bundeskartellamt wants to prevent enforcement
if it refuses or needs further information, it informs the requesting party
hear about this. Otherwise it will immediately initiate enforcement.
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(5) Insofar as this law does not contain any deviating regulations, it shall apply
the enforcement of fines according to §§ 89 ff. of the law on regulatory
adversity and the enforcement of penalty payments according to the regulations of
Administrative Enforcement Act. Fines or penalty payments in a
other currency are imposed by the Federal Cartel Office according to the im
The relevant exchange rate in euros at the time of the foreign decision
expected. The proceeds from the enforcement flow to the federal treasury.

(6) The Federal Cartel Office makes the decisions in connection with the enforcement
costs incurred according to this provision together with the fine or
the fine at the company or the company association
tend against which or against which the decision is enforceable. Is that enough
Enforcement proceeds not out to those related to the enforcement
to cover the costs incurred, the Federal Cartel Office may request
the relevant authority, which after deduction of the enforcement proceeds
to bear the costs.

(7) The Federal Cartel Office is authorized to call the competition authority of another
Member State of the European Union for the enforcement of decisions
in proceedings for the application of Article 101 or Article 102
of the Treaty on the Functioning of the European Union fines or
Penalty payments are to be requested. Section 50b (5) sentences 2 and 3
apply accordingly. The same applies to the content of the uniform title
Paragraph 3 sentence 2.If the requested authority does not succeed in
costs incurred in the enforcement, including translation,
Personnel and administrative costs, from the collected fine or compulsory
To cover funds, these costs are at the request of the requested authority
reimbursed by the Federal Cartel Office.

(8) About disputes relating to the legality of a by the
Federal Cartel Office and in the territory of another competition
authority to enforce the decision as well as the legality of the
uniform title used to enforce a decision in another
Member State, the competent authority under this Act decides
right German law applies. The same goes for disputes regarding the
Execution of an enforcement that the Federal Cartel Office for the competition
advertising authority of another member state.

Section 50d

Exchange of information in the network of European competition authorities

(1) According to Article 12 (1) of the Regulation (EC)
No. 1/2003 authorized to the European Commission and the competition authorities
of the other member states of the European Union for the purpose of application
Articles 101 and 102 of the Treaty on the Functioning of the European
Union and subject to paragraph 2

1. factual and legal circumstances, including confidential information,
in particular company and trade secrets, to communicate and correspond
to transmit relevant documents and data as well as

2. These competition authorities to submit information after
To request number 1 to receive it and to use it as evidence
turn.
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(2) Leniency statements may be submitted to the competition authority of another
Member State of the European Union will only be transmitted if

1. the submitter of an application for leniency treatment of the transmission is
consents to a leniency notice to the other competition authority or

2. a request from the same applicant to the other competition authority
carry out leniency treatment and this relates to and
the same infringement, provided that the applicant at the time
the point to which the leniency statement is forwarded is not free,
the information submitted to the other competition authority.
pull.

(3) The Bundeskartellamt may only use the information received for
Purpose of the application of Article 101 or 102 of the Treaty on Labor
method of the European Union as well as with regard to the
stand as evidence to be used by the transmitting authority
were collected. However, the provisions of this Act are subject to
of Article 12 paragraph 2 sentence 2 of Regulation (EC) No. 1/2003 applied, so
information exchanged under paragraph 1 can also be used for the application
of this law.

(4) Information that the Bundeskartellamt has received under paragraph 1,
can be used for the purpose of imposing sanctions on natural persons
can only be used as evidence if the right of the submitting
hear similar penalties for violations of Article 101 or
102 of the Treaty on the Functioning of the European Union. If
the requirements of sentence 1 are not met, use as a
wisdom also possible if the information is collected in such a way
have become more natural in terms of safeguarding the rights of the defense
The same level of protection as the Federal Cartel Office
right guaranteed. The prohibition of the use of evidence according to sentence 1 is
using the evidence against legal persons or associations of
did not respond. Compliance with constitutionally justified
bans on evaluation remain unaffected.

Section 50e

Other cooperation with foreign competition authorities

(1) The Federal Cartel Office has the powers specified in Section 50d (1)
also in other cases where it is for the purpose of applying antitrust law
Regulations with the European Commission or the competition authorities
other states cooperate.

(2) The Federal Cartel Office may only provide information under Section 50d (1)
convey the reservation that the receiving competition authority

1. the information only for the purpose of applying antitrust law
as evidence in relation to the object of investigation
used, for which it has raised the Federal Cartel Office, and

2. Maintains the protection of confidential information and only transfers it to third parties.
mediates if the Federal Cartel Office approves the transfer; this is also true
for the disclosure of confidential information in judicial or administrative
procedure.
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Confidential information, including trade and business secrets,
from merger control proceedings, the Bundeskar-
tellamt only with the consent of the company that this
Has submitted information.

(3) The regulations on mutual assistance in criminal matters as well as official and
Legal assistance agreements remain unaffected.

Section 50f

Cooperation with other authorities

(1) The antitrust authorities, regulatory authorities that or the federal supervisory
responsible for data protection and freedom of information and the state commissioners
for data protection as well as the competent authorities within the meaning of § 2 of the EU
Consumer Protection Enforcement Act can be independent of each
the chosen type of procedure to each other information including personal
Exchange data and trade and business secrets, if
this is necessary for the fulfillment of their respective tasks, as well as these in their
Recycle process. Prohibitions on the use of evidence remain unaffected.

(2) The antitrust authorities work within the scope of fulfilling their tasks
with the Federal Financial Supervisory Authority, the German Federal
bank, the competent supervisory authorities according to § 90 of the fourth book social
code of law and the state media authorities as well as the commission for
the concentration in the media sector. The antitrust authorities
with the state media authorities and the commission to determine the
Concentration in the media sector from mutual knowledge, as far as this
the fulfillment of their respective tasks is necessary; with the others in sentence 1
they can exchange knowledge accordingly upon request.
ting. This does not apply

1. for confidential information, in particular operational and business
secrets as well

2. for information that is required pursuant to Section 50d or Article 12 of the Regulation (EC)
No. 1/2003 have been obtained.

Clauses 2 and 3 number 1 leave the regulations for the acquisition of securities and
Takeover Act and the Act on Securities Trading on



Takeover Act and the Act on Securities Trading on
cooperation with other authorities is not affected.

(3) The Federal Cartel Office may provide information on the merger
participating companies that have been made to him in accordance with Section 39 (3)
transfer to other authorities, insofar as this is necessary to pursue the in § 4 paragraph 1
No. 1 and Section 5 (2) of the Foreign Trade Act
is required. In the case of mergers with a Community-wide significance in
According to Article 1 Paragraph 1 of Regulation (EC) No. 139/2004 of the Council of
January 20, 2004 on the control of business combinations in their
The Federal Cartel Office has less power to the current version
Sentence 1 only with regard to such information, which is provided by the European Com-
mission pursuant to Article 4 (3) of this Ordinance. "

b) Chapter 2 becomes Chapter 3.

24. Section 53 (5) number 3 is worded as follows:
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"3. Details of the companies against which the fines were imposed or fined
were fully enacted under a leniency program, ".

25. Part 3 Chapter 1 is worded as follows:

"Chapter 1

Administrative matters

Part 1

Proceedings before the antitrust authorities

Section 54

Initiation of the procedure, participants, ability to participate

(1) The competition authority initiates proceedings ex officio or upon request.
The antitrust authority can, upon request, protect a complaint
deführers initiate ex officio proceedings. Unless the special
the provisions of which deviate from the provisions of this Act are
to apply the general provisions of the Administrative Procedure Acts.

(2) The following are involved in the proceedings before the antitrust authorities

1. who has requested the initiation of proceedings;

2. Cartels, companies, business or professional associations against which
directs the proceedings;

3. Persons and associations of persons whose interests are affected by the decision
are significantly affected and which the antitrust authority on their request to the
Has given proceedings; Interests of consumer advice centers and others
Consumer associations that are funded with public funds are also
is significantly affected if the decision is based on a large number of
consumers and thereby the interests of consumers as a whole
be touched heavily;

4. in the cases of § 37 paragraph 1 number 1 or 3 also the seller.

(3) The Federal Cartel Office is also involved in proceedings before the highest state authorities
involved.

(4) Apart from na-
natural and legal persons also non-legally competent associations.
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§ 55

Preliminary ruling on jurisdiction

(1) If a party makes the local or factual lack of competence of the cartel
authority, the antitrust authority can decide on the responsibility in advance.
the. The ruling can be challenged independently with the complaint; the
Complaint has suspensive effect.

(2) If a party has the local or factual incompetence of the cartel authority
if not asserted, a complaint cannot be based on
that the antitrust authorities wrongly assumed their jurisdiction.

Section 56

Hearing, inspection of files, oral proceedings

(1) The competition authority shall have the opportunity to comment on the parties involved
give. The competition authority decides on the form of the hearing in accordance with the mandatory
reasonable discretion. The antitrust authority can also conduct the hearing orally.
if the special circumstances of the case so require.

(2) Representatives of the business circles affected by the proceedings can be
in appropriate cases give the authority to comment.

(3) The parties involved can contact the antitrust authority with regard to the proceedings
view the files, insofar as they are known for the purposes of assertion or defense
is necessary for their legal interests. The inspection takes place by transmission
of copies from the case file, by printing out the relevant parts of the
driving file or by sending corresponding electronic documents to
the parties involved at his own expense.

(4) The authority shall refuse to inspect the documents insofar as this is the case
important reasons, in particular to ensure proper fulfillment
the tasks of the authority as well as to maintain confidentiality or
trade or trade secrets or other legitimate interests of
Affected is advised. In drafts of decisions that work on their preliminary
Access to the files and the documents relating to voting are not permitted
granted.

(5) The competition authority may provide third parties with information from the proceedings
grant the files or allow them to inspect them, insofar as they are entitled to do so
express a vested interest. Paragraph 4 applies accordingly. As far as the file inspection or
the information about the assertion of a claim for damages due to a violation
according to § 33 paragraph 1 or the preparation of this survey, it is open
Access to decisions according to Sections 32 to 32d and Section 60 is limited.

(6) The antitrust authority may require the parties involved and third parties to provide
sending registrations, statements, documents or other
Information or following the transmission to the information mentioned in paragraph 4
To point out secrets and to mark them accordingly in the documents
do. If this does not happen despite a request, the antitrust authority may
consent to disclosure in the context of granting access to files
go out.
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(7) At the request of one of the parties involved or ex officio, the antitrust authority may
hold a public hearing. For the negotiation or for
part of it is to exclude the public if they are endangering the
public order, in particular for the good of the federal government or a state, or
concern the endangerment of an important trade or business secret
leaves. In the cases of Section 42, the Federal Ministry for Economic Affairs and Energy
to hold a public hearing; with the consent of the
A decision can be made without an oral hearing. In public
Oral hearing, the Monopolies Commission has in the cases of § 42 the
Right to be heard and the opinion that it creates in accordance with Section 42 (5)
has to explain.

(8) Sections 45 and 46 of the Administrative Procedure Act apply.

Section 57

Investigations, gathering of evidence

(1) The competition authority may conduct all investigations and collect all evidence,
which are required.

(2) For evidence by inspection, witnesses and experts are
Section 372 (1), Sections 376, 377, 378, 380 to 387, 390, 395 to 397, 398 (1)
and Sections 401, 402, 404, 404a, 406 to 409, 411 to 414 of the Code of Civil Procedure
apply accordingly; Detention must not be imposed. For the decision about
the appeal is the responsibility of the higher regional court.

(3) A record of the testimony is to be recorded, which
by the investigating member of the cartel authority and, if a clerk
is drawn, is also to be signed by this. The record should place and
See the day of the hearing as well as the names of those involved and involved
to let.

(4) The minutes shall be read to the witness for approval or
to be submitted for review. The granted approval is to be noted and by
to sign the witness. If the signature is omitted, this is the reason for this
specify.

(5) When interrogating experts, the provisions of the
sentences 3 and 4 apply accordingly.

(6) The antitrust authority may request the district court to swear witnesses
seek if they are sworn to bring about a truthful statement
ge deems necessary. The court decides on the oath.

§ 58

seizure

(1) The employees of the antitrust authorities can use objects that are used as evidence
Seize funds that may be relevant to the investigation. Thieves-
The person affected is to be informed immediately.

(2) The antitrust authorities should submit the judicial confirmation within three days
apply to the district court in whose district it has its seat, if at the request
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neither the person affected nor an adult relative is present.
send was or if the person concerned, and in the case of his absence, an adult
Relatives of the person concerned expressly object to the seizure
has raised.

(3) The person concerned may at any time request a judicial decision against the seizure
seek divorce. He is to be instructed about this. That decides on the application
competent court according to paragraph 2.

(4) A complaint against the judicial decision is admissible. §§ 306
to 310 and § 311a of the Code of Criminal Procedure apply accordingly.

§ 59

Request for information

(1) Insofar as it is necessary to comply with the antitrust authorities in this Act
If tasks are required, the antitrust authorities can until the existing
by virtue of their decision by companies and company associations to
request the sharing of information and the surrender of documents. The sub
and corporate associations are obliged to
to give or surrender a measured deadline. The obligation extends
to all information and documents that the company or the company
are accessible. This also includes general market studies that
the assessment or analysis of the competitive conditions or the market situation
serve and are owned by the company or the business association
Find. The antitrust authority can specify the form in which the information is to be provided
are; in particular, it can stipulate that an Internet platform for entering the
Information must be used. Representatives of the company or the
associations of companies can be ordered by the antitrust authorities to conduct a survey
the. With regard to legal persons and associations of persons that do not
companies or associations of companies, sentences 1 to 6 apply accordingly
corresponding.

(2) The owners of the companies and their representation, as well as legal
Persons and associations of persons also the persons appointed to represent them
are obliged to provide the requested information on behalf of the company, the
company association or the legal person or association of persons
len and hand over the requested documents. Opposite the cartel authority is
to name a manager responsible for providing the information.

(3) The request for information must be proportionate. It is allowed to the addressee
not to confess a criminal offense, an administrative offense or an infringement
act against a provision of this Act or against Article 101 or 102 of the
Force contract on the functioning of the European Union. As far as natural
Persons based on requests for information under paragraphs 1 and 2 to participate in
The form of providing information or handing over documents
they must, if the acquisition of information is essentially achieved in another way
difficult or not to be expected, also reveal facts that are likely to
ne to bring about prosecution for a criminal offense or an administrative offense.
However, information provided by the natural person as a result of their obligation
Paragraphs 1 and 2 granted in criminal proceedings or in proceedings under this
Law or the law on administrative offenses only with the consent of the
natural person against him or one of the criminal proceedings listed in Section 52 (1)
relatives designated by the zessordnung are used.
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(4) Paragraph 1 sentences 1 to 6 and paragraph 3 sentence 1 apply accordingly to
requests for return addressed to natural persons. In this respect, § 55 is the
Code of Criminal Procedure to apply accordingly, unless the information is only
justifies the risk of prosecution in the antitrust fine proceedings and
the antitrust authority of the natural person within the scope of its due discretion
sens has given a non-prosecution notice.

(5) The Federal Ministry for Economic Affairs and Energy or the highest state
authorities request the information by means of a written individual order, the Federal Cartel
office requests them by resolution. This is the legal basis, the subject
and specify the purpose of the request for information and a reasonable period for
To determine the issuing of the information.

§ 59a

Review of business documents

(1) Insofar as it is necessary to comply with the antitrust authorities in this Act
If tasks are required, the antitrust authorities can until the existing
by virtue of their decision at companies and corporate associations within
view and check the business documents during normal business hours.

(2) The owners of the companies and their representation, as well as legal
Persons and associations of persons also the persons appointed to represent them
are obliged to present the business documents for inspection and examination
place and the examination of these business documents as well as the entering of
to tolerate business premises and property.

(3) Persons who are charged by the antitrust authorities with carrying out inspections
are commissioned, the premises of the companies and associations of companies
take enter.

(4) The fundamental right of Article 13 of the Basic Law is enforced by paragraph 2
and 3 restricted.

(5) The Federal Ministry for Economic Affairs and Energy or the highest state
authorities order the examination by means of a written individual order, the Federal Cartel Office
orders them by resolution with the approval of the President. In the arrangement
the time, legal basis, subject matter and purpose of the test must be specified.

§ 59b

Searches

(1) To fulfill the tasks assigned to it in this Act, the Board of Directors may
search authority of business premises, apartments, land and property,
if it is suspected that there are documents there that the antitrust authorities
may inspect, check or demand surrender in accordance with Sections 59 and 59a. The reason-
The right of Article 13 of the Basic Law is restricted in this respect. Section 104 (1)
and paragraph 3 of the Code of Criminal Procedure apply accordingly.

(2) Searches can only be carried out by order of the local judge of the court,
in whose district the competition authority is based. On the
This order is contested by Sections 306 to 310 and 311a of the Code of Criminal Procedure
apply accordingly. In the event of imminent danger, the cartel authorities
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authorities responsible for the search during business hours
carry out the necessary searches without a judicial order.

(3) The employees of the antitrust authority as well as authorized or authorized
named persons are especially authorized

1. All books and business documents, regardless of the form
they exist or are stored, to check and access to all information
to obtain information that is accessible to those affected by the search,

2. Company premises, books and documents of all kinds for the duration and
to the extent necessary for the purpose of the search.
is, and

3. When searching companies or corporate associations of
all representatives or employees of the company or the company
association information that may enable access to evidence
as well as explanations of facts or documents related to the object
and could be related to the purpose of the search
and to record their responses; the request must be expressly
with a clear reference to the obligation to cooperate and is recorded in the minutes.
increase.

Insofar as natural persons according to sentence 1 number 3 participate in the form of
information, they must, if the information acquisition
is made significantly more difficult or not to be expected in any other way, facts are
persons who are likely to be prosecuted for a criminal offense or a
to cause improper use. However, information provided by the natural person
granted as a result of their obligation under sentence 1 number 3, in criminal proceedings
or in proceedings under this Act or the Act on Administrative Offenses
only with the consent of the natural person concerned against them or
use a relative named in Section 52 (1) of the Code of Criminal Procedure
be det.

(4) A record of the search and its
record the essential result from which, if no judicial order is issued,
is gone, also the facts emerge, which lead to the assumption of a danger in delay
have led.

(5) Section 108 (1) and Section 110 of the Code of Criminal Procedure apply accordingly.
Those affected have to put up with a search. In the case of
Searching business premises and property used for business purposes
and things to companies and corporate associations with one
Penalty payments are enforced in accordance with Section 86a.

Section 60

Interim measures

The antitrust authorities can pending a final decision

1. a ruling pursuant to Section 31b (3), Section 40 (2), Section 41 (3) or a
Revocation or a change of a release according to § 40 Paragraph 3a,

2. a permit according to § 42 paragraph 1, its revocation or its change according to § 42
Paragraph 2 Sentence 2 in conjunction with Section 40 Paragraph 3a,
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3. an order in accordance with Section 26 (4), Section 30 (3) or Section 34 (1)

make temporary orders to regulate a temporary situation.

Section 61

Completion of the procedure, reasons for the ruling, service

(1) Orders by the antitrust authority must be justified and accompanied by instructions
the parties involved in accordance with the provisions of the administrative
service delivery act. Section 5 (4) of the administrative delivery
Act and Section 178 (1) number 2 of the Code of Civil Procedure apply to companies
and associations of companies as well as clients within the meaning of § 98
to use speaking. Orders made against a company with registered office
issued outside the scope of this law, the antitrust authority
to the person resident in Germany who the company has submitted to the Federal Cartel Office as
has named authorized delivery agent. If the company has no delivery notice
authorized person and is in the case of companies or associations of un-
companies based within the European Union do not deliver in accordance with Section 50b
possible or if this does not promise success, the cartel authority shall issue the
by announcement in the Federal Gazette.

(2) Insofar as a procedure is not concluded with an order that the
Parties according to paragraph 1 is served, its termination must be communicated to the parties in writing
to be communicated electronically or electronically.

(3) Orders by the antitrust authority pursuant to Section 30 (3), Section 31b (3), the
Sections 32 to 32b and 32d are to be published in the Federal Gazette. Decision
The antitrust authorities can publish the provisions in accordance with Section 32c (1).

§ 62

Chargeable acts

(1) In proceedings before the antitrust authority, costs (fees and outsourcing
gen) to cover administrative expenses. As individually attributable
Public services are chargeable (chargeable acts):

1. Registrations according to § 31a paragraph 1 and § 39 paragraph 1; at from the European
Mergers referred to the Federal Cartel Office by the Commission
the referral request to the European Commission or the registration at
to the European Commission the same as the notification pursuant to Section 39 (1);

2. Official acts on the basis of §§ 19a, 26, 30 paragraph 3, § 31b paragraph 1 and
3, Sections 32 to 32d, Section 34 - each also in conjunction with Sections 50 to 50f
-, and Sections 36, 39, 40, 41, 42 and 60;

3. Discontinuation of the unbundling process in accordance with Section 41 (3);

4. Issuance of certified copies from the files of the antitrust authority;

5. Granting access to antitrust files or issuing of
result from it according to § 56 paragraph 5 or according to §§ 406e or 475 of the criminal
procedural rules.
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In addition, the costs of the publications, the public
Announcements and other copies, copies and extracts as well
in the corresponding application of the judicial remuneration and -
Compensation Act levied amounts to be paid. The fee for the free
granting or prohibiting a merger under Section 36 (1) are the
fees for the notification of a merger according to Section 39 (1)
nen.

(2) The amount of the fees is determined by personnel and material
Expenses of the antitrust authority taking into account the economic importance,
which the subject of the chargeable act has. The fee rates should
however, do not exceed these

1. 50,000 euros in the cases of Sections 36, 39, 40, 41 Paragraphs 3 and 4 and Section 42;

2. 25,000 euros in the cases of Section 19a, Section 31b Paragraph 3, Sections 32 and 32b Ab-
sentence 1 as well as § 32c paragraph 1 and §§ 32d, 34 and 41 paragraph 2 sentence 1 and
2;

3. 5,000 euros in cases where the antitrust authorities are granted access to files
or the provision of information therefrom in accordance with Section 56 (5) or in accordance with Section 406e
or 475 of the Code of Criminal Procedure;

4. 5,000 euros in the cases of Section 26 (1) and (2), Section 30 (3) and Section 31a
Paragraph 1 and Section 31b Paragraph 1;

5. 17.50 euros for the issuance of certified copies according to paragraph 1 sentence 2
Number 4;

6. as well as

a) in the cases of section 40 (3a) also in conjunction with section 41 (2) sentence
3 and § 42 paragraph 2 sentence 2 the amount for the release, exemption or
permission,

b) 250 euros for dispositions relating to agreements or resolutions of the
in § 28 paragraph 1 designated type,

c) in the case of Section 26 (4), the amount for the decision pursuant to Section 26
sentence 1,

d) in the cases of Sections 32a and 60, one fifth of the fee in the main matter.

Is the personnel or material expenditure of the antitrust authority under consideration
the economic value of the chargeable act in individual cases
Usually high, the fee can be doubled. For reasons
the fee determined taking into account sentences 1 to 3 can be up to
can be reduced to a tenth.

(3) To compensate for multiple identical official acts or similar acts
Registrations made by the same fee debtor can have flat fee rates that
take into account the low level of administrative effort,
the.

(4) Fees may not be charged

1. for verbal and written information and suggestions;
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2. if they would not have arisen had the matter been handled correctly;

3. in the cases under Section 42, if the previous order of the Federal Cartel Office
has been repealed under Section 36 (1) or Section 41 (3).

Number 1 does not apply to the extent that information is obtained from an antitrust authority
Acts according to Section 56 (5) or Sections 406e or 475 of the Code of Criminal Procedure
be granted.

(5) If an application is withdrawn before a decision is made, the is
Half of the fee to be paid. This also applies if the registration of a group
human conclusions are withdrawn before a main review procedure has been initiated.
de.

(6) Is the cost debtor

1. in the cases of paragraph 1 sentence 2 number 1, who has a registration or a
Has submitted a referral request;

2. in the cases of paragraph 1 sentence 2 number 2, who by means of an application or an
ne registration has initiated the activity of the antitrust authority, or the person who
against which an order by the competition authority has been issued;

3. in the cases of paragraph 1 sentence 2 number 3, who according to § 39 paragraph 2 to
notification was required;

4. in the cases of paragraph 1 sentence 2 number 4, who is responsible for making the copy
has initiated;

5. in the cases of paragraph 1 sentence 2 number 5, who has the granting of inspection
in anti-trust files or the provision of information therefrom in accordance with Section 56
Paragraph 5 or according to Sections 406e or 475 of the Code of Criminal Procedure
Has.

The person liable for the costs is also someone who has made the payment of the costs by a
authority has taken over the declaration made or communicated to it or who is responsible for the
Another person's liability for costs is by law. Several cost debtors are liable
as joint and several debtors.

(7) The right to payment of the fees expires four years after the
Fee setting. The right to reimbursement of expenses expires after four years.
ren according to their creation.

(8) The Federal Government is authorized to issue statutory ordinances issued by the
approval of the Federal Council, the fee rates and the levying of the fee
ren from the cost debtor in the implementation of the provisions of paragraphs 1 to 6 and
regulate the reimbursement of expenses in accordance with paragraph 1 sentence 3. You can do it too
Rules on the exemption of legal entities of the public
Right, about the statute of limitations and about the collection of costs.

(9) By ordinance of the Federal Government, which the consent of
Federal Council, the details are given about the reimbursement of the through the procedure
costs incurred before the cartel authority in accordance with the principles of Section 71
Right.
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Section 2

Common provisions for redress procedures

Section 63

Participants in the appeal process, ability to participate

(1) Are involved in the appeal process

1. the appellant,

2. the antitrust authority whose ruling is being contested,

3. Persons and associations of persons whose interests are affected by the decision
are significantly affected and which the antitrust authority on their request to the
The procedure.

(2) If the legal remedy is directed against an order of a supreme state
authority or a decision of the court of appeal issuing such an order
concerns, the Federal Cartel Office is also involved in the proceedings.

(3) Able to participate in the appeal process are except natural
and legal persons also unlawful associations of persons.

Section 64

Compulsory lawyer

The parties involved must be authorized by a lawyer.
let step. The antitrust authority can be represented by a member of the authority
to let.

Section 65

Hearing

(1) The court decides on the complaint and on the legal
complaint due to an oral hearing; with the consent of those involved
be decided without an oral hearing.

(2) Are the parties involved in the hearing despite being summoned in good time
did not appear or duly represented, it may nevertheless be in the matter
to be negotiated and decided.

Section 66

Suspensive effect

(1) Legal remedies have suspensive effect insofar as the contested
ne available
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1. an order in accordance with Section 26 (4), Section 30 (3), Section 31b (3), and Section 32 (3)
2a sentence 1 or Section 34 paragraph 1 or

2. a permit in accordance with Section 42 (2) sentence 2 in conjunction with Section 40 (3a)
revoked or changed,

or insofar as the contested decision of the appellate court makes such an order
concern.

(2) If an order by which an interim order pursuant to Section 60 is
was affected, contested, the court may order in appeal proceedings
that the enforcement of the contested ruling can be wholly or partially
is set. The order can be canceled or changed at any time.

Section 67

Order of immediate execution

(1) In the cases of Section 66 (1), the antitrust authority may immediately complete
order the use of the disposal if this is in the public interest or in the general
overriding interest of a party is required.

(2) The order in accordance with paragraph 1 can already be issued before the submission
hardship to be met.

(3) On application, the court of the main issue may apply suspensive effect
restore in whole or in part if

1. the requirements for the order according to paragraph 1 have not been met
or no longer exist or

2. there are serious doubts as to the legality of the contested decision
or

3. the execution for the person concerned an unreasonable, not predominantly public
public interests would result in hardship.

In cases in which the legal remedy has no suspensive effect, the
Antitrust authorities suspend enforcement; the suspension should take place if the
conditions of sentence 1 number 3 are met. The main court can
order the suspensive effect in whole or in part on request if the
conditions of sentence 1 number 2 or 3 exist. Does a third party have one
An appeal against an order pursuant to Section 40 (2) is the application of the
Third parties are only permitted to issue an order in accordance with sentence 3 if this applies
makes his rights violated by the disposition.

(4) The application according to Paragraph 3 Clause 1 or 3 must be submitted before the submission
difficulty admissible. The facts on which the application is based are to be determined by the
to make it credible. Is the disposition already at the time of the decision
executed, the court can also order the cancellation of the execution. The how-
production and the arrangement of the suspensive effect can be influenced by the
provision of a security or made dependent on other conditions. she
can also be limited in time.

(5) Resolutions on applications in accordance with paragraph 3 can be changed at any time or
be lifted.
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Section 68



Provisional orders in appeal proceedings

Section 60 applies accordingly to appeal procedures. This does not apply to the cases of
Section 67. For the issuance of interim orders in appeal proceedings, this is
The main court has jurisdiction.

Section 69

Remedy for violation of the right to be heard

(1) In response to a complaint by a party complained about by a court decision
The procedure is to be continued if

1. No appeal or other legal remedy against the decision
is given and

2. the court decides the right of this party to be heard
injured in a significant way.

There is no complaint against a decision that precedes the final decision
instead of.

(2) The complaint is within two weeks after knowledge of the violation
the right to be heard; the time at which knowledge was obtained is credible
close. One year after the challenged decision was announced
The complaint can no longer be raised. Informally communicated decisions
are deemed to have been announced on the third day after posting. The reprimand
is in writing or to be recorded by the clerk of the office with the
To bring the court whose decision is under attack. The complaint is intended to
designate the decision taken and the existence of the in paragraph 1 sentence 1 number
2 set out the requirements.

(3) The other parties involved are given the opportunity to
to give acceptance.

(4) If the complaint is not admissible or not in the legal form or within the
raised, it is to be rejected as inadmissible. If the complaint is unfounded, this shows
Judge them back. The decision is made by way of an incontestable decision. Of the
The decision should be briefly justified.

(5) If the complaint is well founded, the court will remedy it by bringing the proceedings
continues, as far as this is necessary due to the complaint. The procedure becomes capable
back in which it was before the end of the hearing.
In the written procedure, the conclusion of the oral negotiation
the time up to which pleadings can be submitted. For the
ruling of the court, Section 343 of the Code of Civil Procedure shall apply.

(6) Section 149 (1) sentence 2 of the Administrative Court Regulations is applicable accordingly
turn to.
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Section 70

insight into files

(1) The parties named in Section 63 Paragraph 1 Numbers 1 and 2 and Paragraph 2
can view the files of the court and access theirs through the registry
Have copies, extracts and copies issued for costs. Section 299 (3) of the
The Code of Civil Procedure applies accordingly.

(2) Inspection of previous files, additional files, expert reports and information is only permitted with consent
Authorization of the bodies to which the files belong or which have obtained the statement
to have. The antitrust authority has given its consent to inspect the companies belonging to it
failed to fail insofar as this was due to important reasons, in particular to safeguard
of company or trade secrets is required. If the inspection is refused
or if it is inadmissible, these documents may only be part of the decision
foundation when their content has been presented. The court may
disclosure of facts or evidence whose confidentiality is important
Reasons, in particular to protect company or business secrets,
is requested after hearing the person affected by the disclosure by resolution
order, insofar as these facts or evidence are necessary for the decision
comes, there are no other ways of clarifying the matter and after weighing
tion of all circumstances of the individual case, the importance of the thing for securing the
Competition outweighs the interest of the data subject in secrecy. Of the
The decision must be justified. In the procedure according to sentence 4, the person concerned must
not be represented by a lawyer.

(3) The parties referred to in Section 63 (1) number 3 can be decided by the court
after hearing the person authorized to dispose of files to the same extent,
last.

§ 71

Bearing and fixing of costs

The court may order that the costs incurred for the appropriate
were necessary to resolve the matter, wholly or partially
are to be reimbursed wisely if this is equitable. Does one party have costs
caused by an unfounded legal remedy or gross negligence, so
are to be ordered to pay the costs. Otherwise, the provisions of the civil pro
rules of procedure on the cost fixing procedure and foreclosure
from cost fixing resolutions accordingly.

§ 72

Validity of the provisions of the Courts Constitution Act and the Civil Procedure
tion

Unless otherwise specified, apply accordingly

1. the provisions of Sections 169 to 201 of the Courts Constitution Act on Public
public, meeting police, court language, advice and voting as well
on legal protection in the event of lengthy court proceedings;

2. the provisions of the Code of Civil Procedure on the exclusion and rejection of a
nes Richters, through legal representatives and counsel, about the delivery
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ex officio, about summons, dates and deadlines, about the arrangement of the
personal appearance of the parties, through the connection of several processes,
about the execution of the witness and expert evidence as well as about the
other types of evidence, on reinstatement in previous ones
Stand against missing a deadline and via the electronic legal
traffic.

Section 3

complaint

Section 73

Admissibility, jurisdiction

(1) A complaint against rulings by the antitrust authority is admissible. she
can also be based on new facts and evidence.

(2) The complaint is open to those involved in the proceedings before the cartel authority
within the meaning of Section 54 (2) and (3). Against an order by which a permit
nis is granted according to § 42, the complaint is only available to a third party if it is valid
makes his rights violated by the disposition.

(3) The complaint is also against the omission of a requested disposition
the antitrust authority, which the applicant is entitled to
have claimed. It is also considered an omission if the competition authority submits the application
upon making the ruling without sufficient reason within a reasonable period of time
has decided. The omission is then equivalent to a rejection.

(4) The competent authority for the seat of the antitrust authority decides on the complaint.
permanent higher regional court, in the cases of Sections 35 to 42 that for the seat of the federal
the competent higher regional court of the cartel office, even if the
Complaint against a ruling by the Federal Ministry for Economic Affairs and Energy
gie judges. Section 36 of the Code of Civil Procedure applies accordingly. For disputes about
Decisions of the Federal Cartel Office, which the voluntary association of health
relate to cash registers according to Section 172a of Book Five of the Social Security Code, Section 202 sentence applies
3 of the Social Court Act.

Section 74

Deadline and form

(1) The complaint must be filed with the antitrust authority within a period of one month.
de, whose ruling is contested, to be submitted in writing. The period begins with
the delivery of the order of the antitrust authority. It is enough if the complaint
is received by the appeal court within the deadline.

(2) If, in accordance with Section 73 (3) sentence 2, an application is not issued
the complaint is not bound by any deadline.

(3) The complaint must be submitted within two months of the
to justify the contested order. In the case of paragraph 2, the period is one
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Month; it begins with the filing of the complaint. The deadline can be set at the request of
extended to the presiding judge of the appeal court.

(4) The statement of grounds must contain

1. the explanation of the extent to which the ruling is contested and its amendment or
Repeal is requested,

2. An indication of the facts and evidence on which the complaint is based.

(5) The notice of appeal and the statement of grounds must be submitted by a
Be signed by a lawyer; this does not apply to complaints from the antitrust authorities.

Section 75

Principle of investigation

(1) The appellate court investigates the facts ex officio.

(2) The chairperson must work to ensure that formal errors are eliminated,
Unclear requests explained, pertinent requests made, insufficient actual ones
Information added, also all for the determination and assessment of the facts
essential declarations are made.

(3) The appellate court may give up the parties involved within a
to express the deadline to be determined on points in need of clarification, evidence
denote documents and other evidence in their hands
to submit. If the deadline is missed, depending on the situation, regardless of
the evidence that has not been provided can be decided.

(4) If the request according to § 59 paragraph 5 or the order according to § 59a
Paragraph 4 contested with the complaint, the antitrust authority has the actual
To make evidence credible. Section 294 (1) of the Code of Civil Procedure
Application. Proof of evidence is not required if Section 20 presupposes
that companies depend on companies in such a way that sufficient
and there are no reasonable alternatives.

Section 76

Appeal decision

(1) The appellate court decides by decision of its own free will
the overall result of the procedure. The decision may
only be based on facts and evidence to which the parties agree
could express. The appellate court can deviate from this if additional summons
for important reasons, in particular to maintain operational or business
business secrets, access to files not granted and the file content from these
Reasons has also not been presented. This does not apply to those invited
who are involved in the disputed legal relationship in such a way that the decision
can only come out uniformly towards them.

(2) If the appellate court considers the order of the competition authority to be inadmissible
or unfounded, it cancels them. If the disposition has previously been
taken or otherwise done, the appeal court speaks on request
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from that the order of the competition authority was inadmissible or unfounded
is if the complainant has a legitimate interest in this finding.

(3) Has there been a ruling pursuant to Sections 32 to 32b or Section 32d due to subsequent
lich change of the actual circumstances or done in another way, so
the appellate court will decide on request whether, to what extent and up to
at what point in time the decision was justified.

(4) If the appellate court holds the rejection or omission of the
inadmissible or unfounded, it is the obligation of the cartel authority
fail to make the requested disposition.

(5) The order is also inadmissible or unfounded if the cartel
authority has made improper use of its discretion, especially if
they exceeded the legal limits of discretion or by the discretion
decision has violated the meaning and purpose of this law. Appreciation of
economic situation and development is the review of the business
right withdrawn.

(6) The decision must be justified and accompanied by instructions on legal remedies
To deliver to those involved.

Section 4

Legal complaint and non-admission complaint

Section 77

Admission, absolute grounds for appeal

(1) Appeals on a point of law are filed against decisions of the higher regional courts
the Federal Court of Justice in place if the Higher Regional Court grants the appeal
has left. For decisions of the regional social court in disputes that the free
willing association of health insurances according to § 172a of the fifth book social
Section 202 sentence 3 of the Social Court Act applies.

(2) The appeal on a point of law is to be admitted if

1. a legal question of fundamental importance is to be decided or

2. the further training of the law or the securing of a uniform legal
ruling requires a decision by the Federal Court of Justice.

(3) The admission or non-admission of the legal complaint is in the
To rule the decision of the Higher Regional Court. The non-admission is to be
establish.

(4) Admission to lodge a legal complaint against a decision
There is no need for the appeal court if one of the following defects of
Proceedings exist and the complaint is made:

1. if the court making the decision was not properly staffed,

Page 40

- 40 -

2. if a judge was involved in the decision who was responsible for the exercise of the
Excluded by law or because of concerns about the
genheit was successfully rejected,

3. if a party involved was denied the right to be heard,

4. if a party involved in the procedure is not represented in accordance with the provisions of the law
was, unless he was expressly or implicitly the conduct of the proceedings
has agreed to

5. if the decision was made on the basis of an oral hearing, at
who have violated the rules on the publicity of the proceedings,
or

6. if the decision is not reasoned.

§ 78

Non-admission complaint

(1) The non-admission of the legal complaint can be made by the
procedure parties are contested by a non-admission complaint.

(2) The Federal Court of Justice decides on the non-admission complaint
by resolution, which must be justified. The resolution can be passed without an oral
act.

(3) The non-admission complaint is within a period of one month
to be submitted in writing to the Higher Regional Court. The period begins with the delivery
of the contested decision.

(4) The non-admission complaint is within two months after admission
to justify the decision of the appeal court. The deadline can be on
Application can be extended by the chairperson. In the grounds of the
The reasons for admission in accordance with Section 77 (2) must
be placed.

(5) The non-admission complaint and reasons must be
be signed by a lawyer; this does not apply to non-admission complaints
the antitrust authorities.

(6) If the appeal on a point of law is not admitted, the decision of
Higher Regional Court with the service of the decision of the Federal Court of Justice
legally binding. If the appeal on a point of law is admitted, the procedure is as
Appeal proceedings continued. In this case, the form and timely applies
Filing the non-admission complaint as filing a legal complaint. With
the notification of the decision begins the period for the justification of the legal
difficulty.

Section 79

Persons entitled to appeal, form and deadline

(1) The parties involved in the complaint procedure are entitled to lodge a legal complaint.
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(2) The appeal on a point of law can only be based on the fact that the decision
application is based on a violation of the law; the § 546 and § 547 of the civil procedure
regulations apply accordingly. The legal complaint cannot be based on it
that the competition authority in violation of Section 48 or Section 50 (1)
wrongly assumed their jurisdiction.

(3) The appeal on a point of law must be submitted in writing within one month
to appeal to the higher regional court. The period begins with the delivery of the requested
contested decision.

(4) The appeal on a point of law is within two months after delivery of the
Justify the decision of the appeal court. The deadline can be set at the request of
be extended to the chairperson. The justification must be the explanation
contain the extent to which the decision of the appellate court is challenged and theirs
Modification or repeal is requested. If the appeal is based on a
ner non-admission complaint has been admitted to justify the
Appeal on the grounds of the non-admission complaint
be taken.

(5) The legal complaint and the reasons for the complaint must be submitted by a legal
be signed by a lawyer; this does not apply to legal complaints from the antitrust authorities.

(6) The Federal Court of Justice is referred to in the contested decision
Factual Findings Made Except When Relating to Them
Findings admissible and well-founded grounds for appeal
are.

§ 80

Appeal decision

(1) The Federal Court of Justice decides by resolution of its own free will
the overall result of the procedure.

(2) If the appeal on points of law is inadmissible, the Federal Court of Justice shall reject it.

(3) If the appeal on a point of law is unfounded, the Federal Court of Justice shall assign the
Legal complaint back.

(4) If the appeal on a point of law is well founded, the Federal Court of Justice may

1. decide on the matter according to § 76 paragraph 2 to 5,

2. Revoke the contested decision and dispose of the matter for another
refer back the action and decision.

The Federal Court of Justice will refer back the legal dispute if the
complaints procedure according to § 142 paragraph 1 sentence 2 in connection with § 65 Ab-
Clause 2 of the Administrative Court Regulations summoned a legitimate interest in it
Has.

(5) If the reasons for the decision to appeal result in a legal infringement
Finally, the decision to appeal is made for reasons other than
correctly, the appeal on points of law must be rejected.

Page 42

- 42 -

(6) The appellate court made its decision after a remission
solution to be based on the legal assessment of the Federal Court of Justice.

(7) The decision must be justified and served on those involved. "

26. In Part 3 Chapter 2, Sections 1 and 2 are worded as follows:

"Chapter 2

Fines

Part 1

Fine regulations

§ 81

Fines

(1) Anyone who violates the contract on the functioning of the
European Union as announced on May 9, 2008 (OJ C
115 of 9 May 2008, p. 47) by intentionally or negligently

1. contrary to Article 101 paragraph 1, enters into an agreement, adopts a resolution o-
the behavior is coordinated or

2. contrary to Article 102 sentence 1, abusing a dominant position
uses.

(2) An administrative offense is committed by anyone who willfully or negligently

1. a provision of §§ 1, 19, 20 paragraph 1 to 3 sentence 1, 3a or paragraph 5, of the §
21 Paragraph 3 or 4, Section 29 Sentence 1 or Section 41 Paragraph 1 Sentence 1 on the
Prohibition of an agreement named there, a resolution named there,
coordinated behavior, abuse of a market
dominant position, the abuse of a market position or an over-
market power, an unreasonable hindrance or different concerns
act, refusing to start a business, exercising a
coercion, inflicting an economic disadvantage or the execution of a
contravenes a merger,

2. according to an enforceable order

a) Section 19a (2), Section 30 (3), Section 31b (3) number 1 and number 3,
Section 32 (1), Section 32a (1), Section 32b (1) sentence 1 or Section 41 (4)
Number 2, also in connection with § 40 paragraph 3a sentence 2, also in connection
with Section 41 Paragraph 2 Clause 3 or Section 42 Paragraph 2 Clause 2, or Section 60 or

b) Section 39 (5) or

c) Section 47d paragraph 1 sentence 2 in conjunction with an ordinance pursuant to Section 47f
Number 1 or
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d) Section 47d paragraph 1 sentence 5 first half-sentence in conjunction with a statutory ordinance
violates the provision pursuant to Section 47f number 2,

3. contrary to Section 39 (1), incorrectly or incompletely, a merger
constantly logs in,

4. contrary to Section 39 (6), not, not correctly, not completely or notifying
not refunded in time,

5. an enforceable condition according to § 40 paragraph 3 sentence 1 or § 42 paragraph 2 sentence 1
contravenes,

5a. an ordinance according to § 47f number 3 letters a, b or c or a
violates an enforceable order based on such a statutory ordinance
delt, insofar as the ordinance applies to a specific fact
Refers to the regulation on fines,

5b. contrary to Section 47k (2) sentence 1, also in conjunction with sentence 2, in each case
binding with a statutory ordinance according to Section 47k (8) sentence 1 number 1 or
Number 2, no change or indication of the quantity tax mentioned there,
not transmitted correctly, completely or not in time,

6. contrary to Section 59 (2) or (4), also in conjunction with Section 47d (1)
Sentence 1, Section 47k (7) or Section 82b (1), a request for information is not, not
correct, incomplete or not answered in time or documents not,
does not publish completely or in time,

7. contrary to section 59 (1) sentence 6, also in conjunction with section 82b (1), not applicable
a survey appears,

8. contrary to Section 59a Paragraph 2, also in conjunction with Section 47d Paragraph 1 Clause 1 and
Section 47k (7), business documents not, not completely or not legally
submitted in good time for inspection and examination or the examination of business
Documents and entering business premises and property are not
tolerates

9. contrary to Section 59b (5) sentence 2, also in conjunction with Section 82b (1), a
Searching business premises or property used for business purposes
or does not tolerate things,

10. A seal is broken by the officials of the antitrust authority or by a
person authorized or appointed by these employees in accordance with Section 59b
Clause 3 Clause 1 Number 2, also in conjunction with Section 82b (1)
has been or

11. a request according to § 59b paragraph 3 sentence 1 number 3, also in connection with §
82b paragraph 1, not, not correctly, not fully or not responding in time
tet.

(3) Anyone committing an administrative offense

1. contrary to Section 21 (1), calls for a delivery or purchase block,

2. threatens or inflicts a disadvantage or an advantage contrary to Section 21 (2)
promises or grants or

3. contrary to Section 24 (4) sentence 3 or Section 39 (3) sentence 5 makes an indication
or used.
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§ 81a *)

Business fines

(1) Has someone as a manager within the meaning of Section 30 (1) numbers 1 to 5
of the Law on Administrative Offenses an administrative offense according to Section 81
have been violated by the company's obligations or
the company has been or should be enriched, it can also be used against further
Other legal entities or associations of persons that the company serves as a
The time of the commission of the administrative offense and which are based on the legal
table person or association of persons, whose manager has committed the
has committed, exercised a determining influence directly or indirectly
have to be fined.

(2) In the case of universal succession or partial universal legal
succession through split-up (Section 123 (1) of the Transformation Act) can be the
Fine according to paragraph 1 can also be imposed on the legal successor (s)
the. The legal successor or legal successors take over in the fine proceedings
in the procedural position in which the legal predecessor was at the time of
The legal succession has come into effect. Section 30 subsection 2a sentence 2 of the
The Law on Administrative Offenses does not apply in this respect. Sentence 3 also applies
for the legal succession according to § 30 paragraph 2a sentence 1 of the law on regulatory
adversities, as far as an administrative offense according to § 81 is based.

(3) The fine pursuant to Section 30 (1) and (2) of the Law on Administrative Offenses
as well as in accordance with paragraph 1, legal persons or persons
associations are established, which the company in economic
Continue continuity (economic succession). Paragraph 2 sentence applies to the procedure
2 accordingly.

(4) In the cases of paragraphs 1, 2 and 3, the maximum amount of
Fine and the statute of limitations according to the law applicable to the administrative offense.
The fine under paragraph 1 can be set independently.

(5) Insofar as in the cases of paragraphs 1, 2 and 3 against several legal persons
fines for individuals or associations of persons for the same administrative offense
are determined, the provisions on joint and several debt apply accordingly
turn.

§ 81b

Fines imposed on business associations

(1) If against a corporate association as a legal person or per-
association within the meaning of Section 30 of the Law against Administrative Offenses
The fine is set according to § 81c paragraph 4 and is the business association
himself not solvent, the antitrust authority shall set a reasonable deadline to
the business association from its members to pay contributions
who demands a fine.

(2) If the contributions to the payment of the fine are within the period specified in paragraph 1
set deadline has not been paid in full, the antitrust authority may the

* ) According to Article 9 (2) of the draft bill of a law to combat corporate
the provision of Section 30 of the Law on Administrative Offenses
be changed.
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Payment of the outstanding amount of the fine directly from each company
demand whose representatives the decision-making bodies of the company associations
at the time of the commission of the administrative offense.

(3) As far as this after a request according to paragraph 2 for full payment
If the fine is necessary, the antitrust authorities may stop the payment of the outstanding
The amount of the fine can also be paid by each member of the business association.
long that was active on the market affected by the offense.

(4) A payment according to paragraphs 2 and 3 cannot be
will be reached who demonstrate that they

1. either had no knowledge of the existence of this resolution or themselves
have actively distanced themselves from the antitrust authorities before initiating the proceedings
and

2. the decision of the business associations justifying the fine pursuant to Section 81
not implemented.

(5) The demand for payment of the outstanding amount of the fine may be
for a single company 10 percent of the
outgoing financial year achieved total turnover of the respective company
do not exceed mens.

(6) Paragraphs 1 to 5 do not apply in relation to members of the
business association,

1. against which a fine was imposed in connection with the administrative offense
was set or

2. who have been granted a waiver of the fine under Section 81j.

§ 81c

Amount of fines

(1) The administrative offense can in the cases of § 81 paragraph 1, 2 number 1,
2 letter a and number 5 and paragraph 3 with a fine of up to one million
Euros will be punished. In the other cases of Section 81, the administrative offense
be punished with a fine of up to one hundred thousand euros.

(2) In the case of a company or an association of companies,
Violations according to Section 81 (1), (2) numbers 1, 2, letter a and number 5
and paragraph 3 a higher fine may be imposed over and above paragraph 1. The
Fine may be 10 percent of the one preceding the decision of the authorities
Total sales of the company or companies achieved in the financial year
do not exceed mens union.

(3) In the case of a company or an association of companies,
Violations according to § 81 paragraph 2 number 2b, 3 and 6 to 11 beyond paragraph 1
a higher fine will be imposed. The fine may be one percent of where the
Authority decision of the previous financial year achieved total sales
of the company or the company association.

(4) If a business association is fined for a
Administrative offense determined in accordance with Section 81 (1) related to the activities of their
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Members are related, this may, in deviation from paragraph 2 sentence 2
ten percent of the sum of the previous decision by the authorities
Fiscal year achieved total sales of those members who are based on the
The market affected by the regulatory offense. Stick to it
the sales of such members are disregarded against those related
a fine has already been imposed with the administrative offense or after
Section 81j a waiver of the fine was granted.

(5) When determining the total turnover, the worldwide turnover of all natural
to be based on legal and legal persons as well as associations of persons,
that operate as an economic unit. The amount of total sales can be
be appreciated.

§ 81d

Assessment of the fine

(1) When determining the amount of the fine, both the severity of the
offense and its duration must be taken into account. In the case of fines against
Companies or corporate associations because of restrictive competition
Agreements, resolutions or concerted practices according to § 1 or
Article 101 of the Treaty on the Functioning of the European Union or because of
Prohibited behavior according to §§ 19, 20 or 21 or according to Article 102 of the
Agreement on the Functioning of the European Union,
In particular, consider the following as circumstances to be weighed up:

1. the type and extent of the infringement, in particular the magnitude
the one with the infringement in direct or indirect connection



the one with the infringement in direct or indirect connection
standing sales,

2. the importance of the products and services affected by the infringement
Services,

3. the manner in which the infringement was carried out,

4. previous violations by the company and

5. The company's endeavors to uncover the infringement and the
To repair the damage as well as the measures taken after the infringement
precautions to prevent and detect violations.

When considering the extent, the order of magnitude and the
according to sentence 2 numbers 1 and 2, estimates may be
be laid.

(2) When determining the fine, the economic circumstances of the
Company or company association. Have this
changed during or after the act as a result of the acquisition by a third party, so is
a lower amount of payments to the company or the company
prior to taking into account a reasonable fine.

(3) Section 17 (4) of the Administrative Offenses Act applies with the measure
gave application that the economic benefit resulting from the administrative offense
was drawn, through which the fine according to § 81c can be skimmed off. Serves the
If the fine is the only punishment, this must be taken into account accordingly in the assessment.
sight.
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(4) The Federal Cartel Office can apply general administrative principles to the
Exercise his discretion in setting the fine, in particular for
Determination of the amount of the fine and for cooperation with foreign betting
application authorities.

§ 81e

Liability for default in the transition period

(1) If the person responsible according to Section 30 of the Act on Administrative Offenses
legal person or association of persons after the announcement of the opening
execution of the fine proceedings or assets are shifted with the consequence that your
or to their legal successor one according to §§ 81c and 81d in relation to
the company has not set a reasonable fine or is expected to do so
cannot be enforced, legal persons or personal
associations that at the time of the announcement of the initiation of the fine
the company is formed and the responsible legal person o-
the association of persons or their legal successor directly or indirectly
have exercised decisive influence or who, after the announcement of the
management of the fine proceedings legal successor within the meaning of § 81a paragraph 2 or
economic successor within the meaning of § 81a paragraph 3, a liability amount
in the amount that is reasonable in relation to the company in accordance with §§ 81c and 81d
Fine to be imposed.

(2) Section 81a (2) and (3) apply accordingly to liability under paragraph 1.

(3) For the procedure for determining and enforcing the liability amount
the provisions on the setting and enforcement of fines apply
speaking. The law applicable to the administrative offense applies to the limitation period
corresponding. Section 31 (3) of the Administrative Offenses Act applies with the
Provision accordingly that the statute of limitations with the occurrence of the requirements after
Paragraph 1 begins.

(4) If against several legal persons or associations of persons
company fines and liability for the same offense
amounts are determined, may in the enforcement proceedings against these in
only one collection in total until the highest specified individual
carried out.

§ 81f

Interest on the fine

The fines against legal persons and
Associations of persons are subject to interest; the interest starts four weeks after
Delivery of the notice of the fine. Section 288 (1) sentence 2 and Section 289 sentence 1 of
Civil code are to be applied accordingly. The limitation period is
bears three years and begins at the end of the calendar year in which the
continued fine was paid in full or recovered.
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§ 81g

Limitation of the fine

(1) The statute of limitations for the prosecution of administrative offenses pursuant to Section 81
agrees with the provisions of the law on administrative offenses too
if the act is committed by distributing pamphlets. The persecution
enforcement of administrative offenses pursuant to Section 81 Paragraph 1, Paragraph 2 Number 1 and Paragraph
3 expires after five years.

(2) An interruption of the statute of limitations according to § 33 paragraph 1 number 1 of the
law on administrative offenses is also through the issuance of the first to the
requested information according to § 82b paragraph 1 in connection with
Section 59 has the effect, provided it is delivered within two weeks, otherwise through the latter
Delivery.

(3) The statute of limitations is suspended as long as the European Commission or the competition
advertising authority of another member state of the European Union due to a
Complaint or ex officio with a procedure for a violation
Article 101 or 102 of the Treaty on the Functioning of European Universities
on against the same agreement, resolution or behavior
how the antitrust authority is dealt with. The suspension of the statute of limitations begins with § 33
Paragraph 1 of the Code of Administrative Offenses and Paragraph 2 corresponding
Actions of these competition authorities. The statute of limitations continues until
on the day on which the other competition authority completely ceases to
ends by issuing a final decision or concluding
It is sufficient that there is no reason for further measures on your part. The resting of the
Statute of limitations applies to all companies or corporate associations,
who were involved in the infringement.

(4) The statute of limitations begins at the latest on the day on which the double statute of limitations
the deadline has passed. This period is extended in deviation from Section 33 (3)
Sentence 2 of the law on administrative offenses to the period in which the fine
monetary decision is the subject of a proceeding in a judicial domestic
punch is pending.

Section 2

Leniency program

§ 81h

Objective and scope

(1) The competition authority may take part in cartels, individuals,
companies and business associations (cartel participants), which through their cooperative
ration with the antitrust authorities to help uncover a cartel, the fine
waive or reduce (leniency treatment).

(2) The regulations of this section apply to administrative fine proceedings of the cartel
authorities to punish cartels in application of § 81 paragraph 1 number 1 in
Connection with Article 101 of the Treaty on the Functioning of the European
Union and Section 81 (2) number 1 in conjunction with Section 1.

Page 49

- 49 -

(3) The Federal Cartel Office can apply general administrative principles to the
Exercise their discretion in applying the leniency program as well
the design of the procedure. The administrative principles are in the federal
to publish desanzeiger.

Section 81i

Application for leniency

(1) A leniency program is only possible upon application. Cartel participants
can file an application for leniency because of a criminal offense
the competent antitrust authority. The application must have detailed information about it
contain all information listed in Section 81m (1) sentence 2 and together with
appropriate evidence.

(2) An application for leniency filed for a company
is, unless otherwise expressly stated, applies to all legal
Persons or associations of persons who at the time of submitting the application
form companies. It also applies to their current and former members of
supervisory and management bodies and employees.

(3) The application can be made in writing or in accordance with Section 32a of the Code of Criminal Procedure
ronically in German, in English, or, as agreed between the board
authority and the applicant, in another language of the European Union
be asked. If the competition authority accepts an application in a different than the
against the German language, the applicant can request it immediately
to provide a German translation. In consultation with the antitrust authorities
an application can also be made in writing or orally.

(4) At the request of the applicant, the antitrust authorities shall confirm receipt
of the application with the date and time.

§ 81j

General requirements for leniency treatment

(1) The leniency program can only be granted if the applicant
ler

1. his knowledge of the cartel and his involvement in it in the application
Disclosure of leniency treatment to the cartel authority or a cartel
involved in the case of an application in his favor comprehensively in the
Clarification of the facts contributes;

2. his participation in the cartel immediately after the application for a crown
witness treatment ended, unless individual actions are considered
antitrust authorities may be required to ensure the integrity of their companies
search to preserve;

3. from the time the application for leniency is filed until
Termination of the antitrust proceedings against all cartel participants
ten satisfies the duty of serious, continuous and expeditious cooperation;
this includes in particular that he
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a) without delay all information available to him about and evidence for the
Kartell provides

b) Answering any questions that may help establish the facts
can,

c) ensures that members of the supervisory and management bodies as well as other
ge employees are available for surveys; for previous members
members of the supervisory and management bodies as well as other former employees
it is sufficient to work towards this

d) Information about and evidence for the cartel not destroyed, falsified
or suppressed and

e) neither the fact of filing an application for leniency
nor its content will be disclosed until the antitrust authorities relieve him of this obligation
gives birth;

4. while he was considering the filing of the leniency application,

a) Information about or evidence of the cartel is neither destroyed nor
fakes or suppresses and

b) neither the intended filing of the leniency application
nor disclosed its intended content; this applies with exception
disclosure to other competition authorities.

(2) The requirements of Paragraph 1 apply accordingly
those cartel participants in whose favor the application for leniency
according to Section 81i (2).

§ 81k

Remission of the fine

(1) The cartel authority sees the imposition of a fine on a
from a cartel participant if he

1. fulfills the requirements specified in § 81j and

2. Be the first to submit evidence that the antitrust authorities at the time
they receive the application for leniency treatment, put in place for the first time
zen to obtain a search warrant.

(2) From the imposition of a fine on a cartel participant
usually foreseeable when he

1. fulfills the requirements specified in § 81j and

2. Be the first to submit evidence, if the antitrust authority is already able
is to obtain a search warrant, for the first time the evidence of the act
enable and no other cartel participant already meets the requirements for
has fulfilled a decree under paragraph 1.

(3) A waiver of the fine is not possible if the cartel participant
Has taken steps to encourage other cartel participants to participate in or to
Forcing stay in the cartel.
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§ 81l

Reduction of the fine

(1) The antitrust authorities may impose a fine on a cartel participant
decrease if he

1. fulfills the requirements specified in § 81j and

2. Submits evidence for the cartel that has been made with a view to proving the fact
compared to the information and evidence that the antitrust authorities
have significant added value.

(2) The extent of the reduction depends in particular on the benefits of the
Information and evidence as well as after the time of the applications for crown witness
gene treatment.

(3) If an applicant is the first to submit conclusive evidence that the antitrust
authority to determine additional facts and to determine the highest
herer uses fines against other cartel participants, or acts a cartel
participant in the case of an application in his favor to their first transfer
comprehensive information, these facts will be taken into account when setting the fines
ße against the applicant or against the beneficiary cartel participant
not taken into account.

§ 81m

marker

(1) A cartel participant can contact the cartel authority to initially
to declare willingness to cooperate (marker) in order to achieve a rank in the
Receive the order of receipt of leniency applications. A
Marker should contain at least the following information in short form:

1. the name and address of the applicant,

2. the names of the other participants in the cartel,

3. the affected products and areas,

4. the duration and nature of the act, in particular also with regard to one's own participation
gung, and

5. Information on all previous or possible future applications for crown winners
gene treatment in connection with the cartel by other cartel authorities,
other European competition authorities or other foreign ones
Competition authorities.

(2) A marker can be explained orally or in text form. Section 81i (2),
Paragraph 3 sentences 1 and 2 and paragraph 4 apply accordingly.

(3) The antitrust authority shall set a reasonable deadline, before the expiry of which the
applicants submit an application for leniency, including detailed information
information on all information listed in paragraph 1 sentence 2 together with the relevant
speaking evidence. For the rank of the elaborated
for leniency treatment according to sentence 1 is the time of the marker after
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sentence 1 is decisive, as far as the applicant continues the obligations incumbent on him.
rend met. In this case, all apply properly until the expiry of the sentence
1 provided information and evidence than at the time
of the marker presented.

§ 81n

Brief proposal

(1) The cartel authority takes from cartel participants who are involved in the European
Commission filed for leniency in relation to the same cartel
make a short proposal. This only applies if the application is for more than three
Member States as areas affected by the cartel.

(2) For short applications, § 81m paragraph 1 sentence 2, paragraphs 2 and 3 sentences 3 and 4 apply
corresponding. In addition, information about the Member States in which
the evidence for the cartel is likely to be found.

(3) The antitrust authority requires a complete application to be submitted
Leniency treatment as soon as the European Commission has notified you that
it does not pursue the case in whole or in part, or if further information
ben are necessary for delineating or assigning the case.

(4) If the applicant submits the complete application for leniency
If a decision is made within the deadline set by the competition authority, the full one applies
Application as submitted at the time of receipt of the short application, provided that the short
request the same act, the same affected products, areas and cartel participants
and the same duration of the cartel as that of the European Commission
submitted application for leniency. "

27. The following heading is inserted after Section 81n:

"Section 3

Fine proceedings ".

28. Sections 82 and 82a are worded as follows:

"§ 82 *)

Competence in cartel fines

(1) Administrative authorities within the meaning of Section 36 Paragraph 1 Number 1 of the Act
about administrative offenses

1. the Federal Network Agency as the market transparency agency for electricity and gas
improper use according to § 81 paragraph 2 number 2 letters c and d, num-
mer 5a, number 6, insofar as a violation of § 47d paragraph 1 sentence 1 in connection

*)
Article 11 number 2 of the draft law to combat corporate crime
The amendment to Section 82 planned for the future will be taken into account in the further proceedings.
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application with Section 59 (2) or (4) exists, and number 8, insofar as an
if there is a breach of Section 47d (1) sentence 1 in conjunction with Section 59a (2),

2. the Federal Cartel Office as a market transparency agency for fuels in the event of
in accordance with Section 81 (2) number 5b, number 6, insofar as a violation of
Section 47k (7) in conjunction with Section 59 (2) or (4) is available, and
Number 8, insofar as a violation of Section 47k Paragraph 7 in conjunction with Section 59a
Paragraph 2 is present, and

3. In the other cases of Section 81 (1), (2) and (3), the Federal Cartel Office and the
The highest state authority responsible under state law for its respective
business area.

(2) The competition authority is in favor of proceedings relating to the imposition of a fine
against a legal person or association of persons according to § 30 of the law
exclusively responsible for administrative offenses in cases to which

1. an offense that also meets the requirements of Section 81 subsection 1, subsection 2 number 1
and paragraph 3 realized, or

2. an intentional or negligent administrative offense under Section 130 of the Act
on administrative offenses in which a breach of duty threatened with a penalty
also the offense of § 81 paragraph 1, paragraph 2 number 1 and paragraph 3
really,

underlying. This does not apply if the authority complies with Section 30 of the Act on Ordinance
submits proceedings relating to irregularities to the public prosecutor's office. In the
In the cases of sentence 1, the public prosecutor and the cartel authority should oppose
at an early stage about planned investigative steps with external impact, in particular
about searches.

§ 82a

Powers and responsibilities in proceedings after filing an objection

(1) In proceedings after an objection to a decision to impose a fine, Section 69
Clauses 4 and 5 Clause 1, second half of the Act on Administrative Offenses are not
apply. The public prosecutor has the files to the competent authority according to § 83
right to send. The antitrust authority decides on the judicial fine proceedings
about the same rights as the public prosecutor's office; in proceedings before the federal
At the court of justice, the Federal Public Prosecutor alone represents the public interest. Section 76 des
The law on administrative offenses does not apply.

(2) If the Federal Cartel Office acts as the administrative authority for the preliminary proceedings
the execution of the fine and the amount of money, the
drawing has been ordered in accordance with Section 29a of the Administrative Offenses Act,
by the Federal Cartel Office as the enforcement authority on the basis of one of the original
to the clerk of the court clerk with the certification
notarized copy of the judgment formula provided for enforceability
in accordance with the regulations on the enforcement of administrative fines. The
Fines and the amounts of money whose collection according to Section 29a of the Act on
Administrative offenses were ordered, flow to the federal treasury, which also the
the state treasury bears the costs. "

29. After Section 82a, the following Section 82b is inserted:
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"82b

Special powers of investigation

(1) In proceedings for the setting of a fine under Section 81 or the setting
A liability amount pursuant to Section 81e is subject to Section 46 (2) of the Act on
Administrative offenses in addition to Section 59 Paragraph 1, 2, 3 Clause 1 and 2, Paragraph 4 and 5 and im
In the context of searches Section 59b (3) sentence 1 and (5) sentences 2 and 3,
to use speaking. Section 59 (4) sentence 2 is applicable to requests for information and
Requests for issue in accordance with Section 59 (1) and (2) or requests in accordance with Section 59b (3)
Sentence 1 number 3 to apply accordingly with regard to natural persons.

(2) Paragraph 1 sentence 2 and Section 59 paragraph 1, 2, 3 sentence 1 and 2, paragraph 4 and 5 apply
for the provision of information or the surrender of documents to the court
corresponding.

(3) Written or recorded information, which is based on requests for information
according to paragraph 1 in connection with § 59, as well as protocols according to
Clause 1 in conjunction with Section 59b Paragraph 3 Clause 1 Number 3 can be used as documents in
the judicial proceedings are brought. Section 250 of the Code of Criminal Procedure is
if not applicable. "

30. In Section 83, after the words “and Section 69 (1) sentence 2 of the Act,
Administrative offenses "the words" as well as against measures that the antitrust authority
has taken during the judicial fine proceedings "inserted.

31. Section 86a sentence 2 is worded as follows:

"The amount of the fine against companies or company associations
gen can apply to each day of default from the time specified in the threat
up to 5 percent of the average achieved in the previous financial year
global daily total turnover of the company or the company
unification. "

32. In § 88, the phrase “§ 87 (1)” is replaced by the phrase “§ 87”.

33. § 89b is amended as follows:

a) In paragraph 5, the following sentence is inserted after sentence 1:

"An order according to sentence 1 does not require any urgency."

b) The following sentence 2 is added to paragraph 7:

“In particular, the court can appoint a publicly appointed expert
an expert opinion on the required scope of what is required in the individual case
Commission protection, provided that this expert is responsible for professional
secrecy has been committed. "

34. In Section 90a, Paragraph 1, Clause 2, the indication "Clause 2" is replaced by the indication "Clause 4".

35. In Section 91, second sentence, “Section 63 (4)” is replaced by “Section 73 (4”) and
the indication "§ 87 paragraph 1" is replaced by the indication "§ 87".

36. In Section 92 (1), sentence 1, “Section 63 (4)” is replaced by “Section 73
set 4 “replaced.

37. In Paragraph 93, the phrase “Paragraph 87 (1)” is replaced by the phrase “Paragraph 87”.
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38. In Section 94 (1), in number 1, the phrase "§§ 74, 76" is replaced by the phrase "§§ 77,
79, 80 ", the indication" § 75 "by the indication" § 78 "and in number 3 the indication
"Section 87 (1)" replaced by "Section 87".

39. In Section 140 (2), in sentence 2, the indication “§ 80” is replaced by the indication “§ 62” and in
Sentence 3 replaced the indication "§ 63" by the indication "§ 73".

40. In Section 163 (2), sentence 5, the statement "Sections 57 to 59 (1 to 5)" is replaced by the
"Sections 57, 58, 59 Paragraphs 1 to 4, 59a Paragraphs 1 to 3 and Section 59b" replaced.

41. Section 168 (3) is amended as follows:

a) The following sentence is inserted after sentence 2:

"The amount of the fine is at least 1,000 euros and a maximum of 10
Million Euros."

b) The new sentence 4 is worded as follows:

"Section 61 (1) and (2) apply accordingly."

42. Section 175 (2) is worded as follows:

“(2) Sections 65, 69 to 72 with the exception of the reference to Section 227 (3) of the
Code of Civil Procedure, the §§ 75 Paragraphs 1 to 3, 76 Paragraphs 1 and 6, 165 and 167 Ab-
Clause 2 Clause 1 apply accordingly. "

43.Section 186 is amended as follows:

a) In paragraph 4, after the words "and § 89b to 89e are", the words "un-
depending on the point in time at which the claims for damages arise "
adds.

b) In paragraph 8, the information "81 paragraph 6 sentence 1" is replaced by "81 f sentence 1"
replaced.

(c) the following paragraph 9 is added:

"(9) Sections 35 to 41 do not apply to a merger in
Hospital area, so far

1. the merger is a cross-location concentration of several
hospitals or individual specialties of several hospitals
the subject of

2. the merger no other competition law provisions
oppose this and the state does so when submitting an application in accordance with Section 14 (2)
Number 3 letter a of the hospital structure fund regulation confirmed
Has,

3. The existence of the other requirements for funding according to § 12a
Paragraph 1 sentence 4 of the Hospital Financing Act in conjunction with Section
11 Paragraph 1 Number 2 of the Hospital Structure Fund Ordinance in one
Payment notification according to § 15 of the hospital structure fund regulation
was established and

4. the merger will be completed by December 31, 2025.
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A merger within the meaning of sentence 1 is according to the Federal Cartel Office
To indicate completion. For the evaluation of this regulation are § 32e and § 21
Paragraph 3 sentence 8 of the Hospital Remuneration Act to apply accordingly.
For the purpose of evaluation and to study the impact of this
Regulation on the competitive conditions and the quality of supply
Data from the official hospital statistics are brought together. "

Article 2

Amendment of the Court Fees Act

The Court Fees Act as announced on February 27th
2014 (Federal Law Gazette I p. 154), last amended by Article 2 paragraph 4 of the law of June 25
2020 (BGBl. I p. 1474) has been changed as follows:

1. In Section 50, Paragraph 1, Clause 1, number 1, “Sections 63 and 74” are replaced by the statement
"Sections 73 and 77" replaced.

2. Annex 1 (list of costs) is changed as follows:

a) In the structure, in the information on Part 1, Main Section 2, paragraphs
Section 3 and Section 4 the indication "§ 74 GWB" through the indication "§ 77 GWB"
replaced.

b) In preliminary remark 1.2.2 number 1, the statement “Sections 63 and 171 GWB” is added
replaces the statement "Sections 73 and 171 GWB".

c) In the headings of Part 1, Main Section 2, Section 3 and Section 4 become
in each case the indication “§ 74 GWB” is replaced by the indication “§ 77 GWB”.

d) In number 1700 the indication "§ 71a GWB" is replaced by the indication "§ 69 GWB"
replaced.

Article 3

Change of trade regulations

In § 150a paragraph 2 number 4 of the trade regulations in the version of the notices
decision of February 22, 1999 (Federal Law Gazette I p. 202), most recently by Article 5 of the Act
of June 19, 2020 (Federal Law Gazette I p. 1403) has been changed, the indication "§ 81 para. 10"
replaced by the statement "Section 82 (1)".

Article 4

Amendment to the Postal Act

In § 12 paragraph 2 sentence 2 and § 13 paragraph 4 sentence 2 of the Postal Act of 22 December
ber 1997 (Federal Law Gazette I p. 3294), last amended by Article 318 of the Ordinance of June 19
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2020 (BGBl. I p. 1328) has been changed, the indication "§ 23 paragraph 1 sentence 2, Ab-
sentences 2 and 3 "replaced by the statement" Section 36 (2) and Section 37 (1) ".

Article 5

Amendment of the Social Court Act

In section 202 sentence 3 of the Social Court Act in the version published on
September 23, 1975 (Federal Law Gazette I p. 2535), last amended by Article 10 of the law of 12
June 2020 (Federal Law Gazette I p. 1248) has been changed, the indication "§§ 63 to 78" is replaced by the
Replace “Sections 63 to 80”.

Article 6

Amendment to the Social Code (Book Five)

The fifth book of the Social Security Code - Statutory Health Insurance - (Article 1
of the law of December 20, 1988, Federal Law Gazette I p. 2477, 2482), last amended by Article
311 of the ordinance of June 19, 2020 (Federal Law Gazette I p. 1328) has been changed, is how
changed as follows:

1. In Section 69 (2), sentence 1 is worded as follows:

"Sections 1, 2, 3 paragraph 1, sections 19, 20, 21, 32 to 34a, 48 to 80, 81 paragraph 2 number 1,
2a and 6 to 11, paragraph 3 numbers 1 and 2 as well as Sections 81a to 95 of the Act
against restraints of competition apply to the legal entities mentioned in paragraph 1
draws accordingly. "

2. In Section 158 (1), the information "Sections 48, 49, 50c (2), Sections 54 to 80 and 81 paragraphs
sentence 2 and 3 number 3, paragraphs 4 to 10 "by stating" §§ 48, 49, 50f paragraph 2,
Sections 54 to 80, 81 Paragraphs 2 and 3 Number 3, Sections 81a to 81g, 82 “replaced.

Article 7

Amendment of the Competition Register Act

The law on the establishment and operation of a register for the protection of betting
competition for public contracts and concessions from July 18, 2017 (Federal Law Gazette I p. 2739)
is changed as follows:

1. In Section 2 (2), sentence 2, “Section 81 (3) letters a to c” is replaced by the
Replaces “Section 81a Paragraphs 1 to 3”.

2. Section 3 (1) is amended as follows:

a) Number 4 is amended as follows:

aa) Letter f is replaced by the following letters f and g:

https://translate.google.com/translate?hl=en&prev=_t&sl=de&tl=en&u=https://www.juris.de/r3/%3FdocId%3DBJNR252110998BJNE007110118%26docFormat%3Dxsl%26oi%3DUAsSa3MqcX%26docPart%3DS%26sourceP%3D%257B%2522source%2522:%2522Link%2522%257D
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"F) in the case of domestic companies, the registry court and the
number from the trade, cooperative, association, partner
or, in the case of comparable official registers, the register number
mer and the registrar, if any,

g) for foreign companies, instead of those mentioned in letter f
Information a number comparable to the register number and the re-
Register-keeping body, if available, ".

bb) The previous letter g becomes letter h.

b) Number 5 is amended as follows:

aa) In letter a, after the words "the family name" are the words
"The birth name" inserted.

bb) The letter b is worded as follows:

"B) the date of birth, the place of birth and the state of birth of the natural
person. "

3. § 5 is amended as follows:

a) In paragraph 2, the following sentence is inserted after sentence 1:

"Without prejudice to the existence of data protection claims to information
a renewed application according to sentence 1 from the same company or the same natural
person is only permitted after one year, unless there is a
legitimate interest. "

b) After paragraph 2, the following paragraphs 3, 4 and 5 are inserted:

"(3) The application according to paragraph 2 sentence 1 can be submitted in writing with official or public
authenticated signature or electronically. the applicant
has his identity and, if he is acting as a legal representative, also his-
proof of power of representation. For an applicant company
only a legal representative can submit the application. The applicant can contact
the application can not be represented by an authorized representative.

(4) If the application according to paragraph 2 sentence 1 is submitted electronically, it is under
Use of the internet access offered by the registry office at
Provide proof of identity.

(5) The provision of information in accordance with paragraph 2 sentence 1 by the registry
authority is chargeable. "

c) The previous paragraph 3 becomes paragraph 6.

4. The following sentence is added to Section 6 (1):

“Clients are not allowed to submit information from bidders or applicants
according to § 5 Paragraph 2 Clause 1. "

5. § 8 is amended as follows:

a) In Paragraph 2 Clause 4, “Sections 57 and 59” are replaced by “Sections 57 and
59 to 59b "replaced.
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b) In paragraph 6 sentence 2, the indication "§ 80" is replaced by the indication "§ 62" and the
add "Section 80 (2) sentence 2 number 2" by adding "Section 62 (2) sentence 2
Number 2 "replaced.

6. § 10 is amended as follows:

a) Number 1 letter c are after the words "with company and" the
Words "natural persons, each including regulations for identification
tion and authentication, as well as with “inserted.

b) the following point 8 is added to point 7:

"8th. the fee rate and the collection of the fee from the cost debtor
when providing the information according to § 5 paragraph 2 sentence 1 as well as the reimbursement of
Expenses. "

7. Section 11 is amended as follows:

a) Paragraph 1 sentence 2 is worded as follows:

"Section 63 subsection 1 numbers 1 and 2, sections 64, 69, 70 subsections 1 and 2, section 71, the
Sections 72, 73 paragraph 1 sentence 2, paragraph 2 sentence 1 in conjunction with Section 54 paragraph 2
Number 1 and 2, Section 73, Paragraph 3 and Section 4, Clause 1, Clause 1 and Clause 2, Section
74, Section 75 Paragraphs 1 to 3, Section 76 Paragraph 1 Clause 1 and 2, Paragraph 2 and Paragraph 4 to 6
as well as Section 171 (3) of the Act against Restraints of Competition
apply accordingly, unless otherwise specified. "

b) In Paragraph 3 Clause 2, the statement "Section 69 Paragraph 2" is replaced by the statement "Section 65 Ab-
sentence 2 "replaced.

8. § 12 is worded as follows:

"§ 12

Application provisions; Proclamation of ordinances

(1) The Federal Ministry for Economic Affairs and Energy has

1. the existence of the prerequisites for electronic data transmission
according to § 9 paragraph 1 and

2. to announce the determination according to number 1 in the Federal Gazette.

(2) Sections 2 and 4 are valid after the end of the month following the day of the
according to paragraph 1 number 2 follows; this day is from the federal
Ministry of Economics and Energy immediately announced in the Federal Gazette
do. Section 5 (2) and Section 6 are six months after the day specified in sentence 1
apply; Notwithstanding this, the registry authority may refer to a client
its request already has the possibility to inquire according to § 6 paragraph 1 and 2
open on the day specified in sentence 1. Until the mandatory application of the in
Clause 2 designated regulations are the state law regulations on the
direction and operation of a register corresponding to Section 1.
the.
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(3) Statutory ordinances under this Act, in deviation from Section 2
Clause 1 of the Proclamation and Announcement Act in the Federal Gazette
be announced. "

Article 8

Amendment to the law introducing a competition register
and amending the law against competition

restrictions

In Article 3 (2) of the Law Establishing a Competition Register and
amending the Act against Restraints of Competition of July 18, 2017
(BGBl. I p. 2739) sentences 2 and 3 are replaced by the following sentences:

"Article 2, paragraph 2, number 4 and paragraphs 6 to 8 shall come into force on the date specified in the
announcement according to § 12 paragraph 2 sentence 1 of the Competition Register Act
is. Article 2 paragraphs 1, 4 and 5 come into force on the day on which Section 6 of the Competition
Register Act according to Section 12 Paragraph 2 Clause 2 of the Competition Register Act for the first time
is to be applied. Article 2, paragraph 3 comes into effect three years after the relevant sentence 3
Day in effect. The Federal Ministry for Economic Affairs and Energy gives the according to the sentences
2 to 4 relevant days known in the Federal Law Gazette. "

Article 9

Publication permission

The Federal Ministry for Economic Affairs and Energy can change the wording of the law
against restraints of competition in the dated ... [insert: date of entry into force
according to Article 10 of this Act] in the current version in the Federal Law Gazette
do.

Article 10

Come into effect

Subject to sentence 2, this law comes into force on the day after its promulgation.
Article 1 number 22 letters a, b and d shall enter into force on July 1, 2021.
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Reason

A. General part

I. Objective and necessity of the regulations

The present draft of a law amending the GWB and other competitive
advertising regulations serve the mandatory implementation of EU law, the
Implementation of specifications from the coalition agreement between CDU, CSU and SPD from
March 14, 2018 as well as the use of improvement potential in certain areas
antitrust law.

With the draft, the basically well-functioning system for the implementation of the
Antitrust law should be improved in a targeted manner. The aim is to have functioning regulations
received and readjusted where this is indicated for the effectiveness of antitrust law
is.

The draft is required to implement Directive (EU) 2019/1 to strengthen the
Member States' competition authorities for more effective enforcement
of competition rules and to ensure the smooth functioning
of the internal market (OJ L 11/3 of 14 January 2019, so-called "ECN +" directive). For the
Directive (EU) 2019/1 provides for implementation of the requirements by the member states
Deadline until February 4, 2021.

The draft is also intended to modernize anti-trust abuse control
to whose further development the Federal Government in the coalition agreement of
14 March 2018 (No. 2764 ff.). Insofar, the findings are in the draft
from a study on the "modernization of abuse control for powerful companies
take "( Schweitzer / Haucap / Kerber / Welker , 2018), the work of the Competition Commission
advertising law 4.0 such as of the was standing of the European Discussions
( Furman / Coyle / Fletcher / McAuley / Marsden , "Unlocking digital competition"; Report of the
Digital Competition Expert Panel, 2019 and Crémer / de Montjoye / Schweitzer , Competiti-
on policy for the digital era, 2019) and the international debate (Australian Competition
& Consumer Commission, Digital Platforms Inquiry, Final Report 2019).

In addition, the draft intends to comply with the requirements of the coalition agreement
(Rn. 2757 ff.) Also the acceleration of administrative procedures in order to avoid the antitrust authorities
that enable rapid and effective intervention - especially in digital markets -
possible. Improvements also serve to make the Bundeskartellamt's work more effective
in the area of ​​merger control, which in particular requires a better focus on competitive
should allow mergers relevant to competition.

Furthermore, the draft is also intended to simplify the regulations on administrative
process can be achieved in which the changes based on the Directive (EU)
Insert 2019/1 harmoniously.

Finally, with the draft in the area of ​​cartel damage compensation,
to avoid victims of antitrust behavior in the effective enforcement
support their rights.

In addition, the draft contains necessary adjustments to the Competition Register Act.
zes to ensure the proper functioning of the competition register at the time
ensure its commissioning.
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II. Essential content of the draft

In principle, the inventory made in the context of the last amendment to the GWB applies.
continued that the GWB with its general, cross-sectoral validity
Regulations has proven itself in practice and a fundamental, conceptual change
therefore does not exist. The changes contained in this draft
due to the existing and fundamentally proven system of the GWB unaffected and should
len selective further developments and improvements in specific regulations
cause.

1. Implementation of Directive (EU) 2019/1

Directive (EU) 2019/1 intends against the background of the decentralized antitrust
application of law within the European Union a strengthening of the individual national
competition authorities and thus also the network of European competition
advertising authorities (ECN). This is the aim of the directive on the unification of the national
onal competition law in terms of independence, resources and the
Powers in the area of ​​enforcement and the imposition of fines of the national
reach national competition authorities. German antitrust law basically complies
already many of the requirements that are required by the directive as a prerequisite for effective work
be formulated with the national competition authorities. Nevertheless, im
GWB required the following major adjustments to implement the directive
zen: First of all, the directive calls for an expansion of the investigative powers of
authorities in the GWB, which are aligned with the regulations in Regulation (EC) No. 1/2003
will be. Furthermore, in order to implement the directive, the sanctions for antitrust
legal violations are extended, in particular for violations of procedural regulations
and for violations by business associations. In addition, the directive requires
line an adjustment of the regulations on judicial fine proceedings so that the card
authority is independently involved in such proceedings and has the same legal
te as decreed by the public parties to the proceedings. The directive also contains
specific requirements for the design of the leniency program for antitrust law
bumps that have to be regulated by law to implement the directive and not
more can only be contained in a guideline of the antitrust authority. Finally are
new regulations on administrative assistance are required in order to meet the relevant requirements of the
implement line.

2. Modernize abuse control

The study commissioned by the BMWi on the “Modernization of Abuse Control
for powerful companies ”has discussed various options for action to reduce the
Strengthen abuse control, especially in the digital economy. In the
As a result of the study, four recommendations for action on the provisions of abuse
supervision and another in the area of ​​merger control. The design
does this and other recommendations from other studies in the field of abuse
supervision and provides in particular the following changes: Firstly, in § 18
Paragraph 3b established the concept of so-called "intermediation power" in order to provide the intermediary and
To be able to take into account the control function of platforms. Second, the so-called.
"Essential facilities doctrine" in Section 19 Paragraph 2 Number 4 revised to reflect the development
to be taken into account in European application practice and case law. Third
At least a new § 19a will be introduced, which gives the Federal Cartel Office more effective control
of those large digital corporations that have an outstanding market
is of fundamental importance for competition. Fourth, the scope of
Section 20 (1) expanded to include large companies, because such companies also benefit from
can be dependent on digital platforms. Fifthly, in Section 20 (1a) an antitrust
legal right to data access regulated in certain constellations in which
From a competitive point of view, access to data is of particular importance.
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Sixth, in Section 20 (3a) a new act of intervention to reduce the
commercial problems introduced by the so-called "tipping" of markets.

3. Accelerating administrative procedures

The digital change has also presented the application of antitrust law with new challenges.
gen posed. This includes in particular the need for antitrust authorities
Legal violations promptly in view of the dynamic developments in digital markets
to intervene. Because without prompt intervention, there is a risk that competitive
consolidate market structures that are disadvantageous in terms of advertising and
takes damage. The Bundeskartellamt is in a position to conduct its proceedings in the domestic
to end the international comparison relatively quickly and there is a fundamental deficit
not in German law against this background. The draft, however, sees three measures
men with which the existing potential for acceleration can be better used and
As a result, the proceedings of the antitrust authorities will be significantly accelerated
can. This includes, firstly, the facilitation of the ordering of temporary measures
that have not played a significant role in previous application practice
to have. Second, the possibility of holding oral hearings should be included
Observance of the procedural rights of those involved renouncing a more complex, but
as a result, do not necessarily permit a more appropriate written hearing. Third, should
the implementation of the inspection of files can be accelerated by explicit regulations for
Participation of those involved and rules of presumption are introduced.

4. Make merger control more effective

The system of German merger control is an overall well-functioning
instrument of a preventive competition policy. It protects and prevents open markets
Restraints of competition through external growth. The existing merger
troll regime in Germany has relatively low formal requirements for mergers
online registrations and ensures fast procedures. Decisions in the first
The Federal Cartel Office's merger control phase is due to a good
Industry knowledge of the decision-making departments often well before the end of the month. The
preventive merger control is recognized and proven. Nevertheless, from the pra-
xis the need to consider individual aspects of merger control both with regard to procedural
as well as to optimize material-legal issues. Another is central
Relief of SMEs from registration obligations. Digitization and globalization
also call for a stronger focus on the capacities of the Federal Cartel Office
complex cases. A special offense for the systematic purchase of growing
strong business through “strong digital corporations” - as the study on
"Modernization of abuse control for powerful companies" discussed -
is currently not considered necessary. The existing instruments offer this
sufficient leeway, which the competition authorities make even greater use of
the can.

5. Simplification of the rules on administrative procedures

Through the implementation of Directive (EU) 2019/1 and the fulfillment of the requirements from the
Coalition agreement to accelerate the procedure resulted in some changes in the
Regulations on administrative procedures in §§ 54 ff. These regulations, which are both official
which regulate administrative procedures as well as the judicial complaint procedure
It has basically proven itself in practice. However, the regulations also indicate
There are some loopholes in the regulations that require the corresponding application of other regulations
ten had to be closed. In addition, the regulations contain a relatively large number of
wise and are comparatively bulky to use. The draft looks
therefore a simplification of the regulations, leaving the tried and tested rule
However, the content of the program is largely unaffected and in this respect is largely a mere one
Reorganization of the regulations. To the extent that in practice the
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Need for modernization outside the scope of Directive (EU) 2019/1
and acceleration of the procedure, this will be presented on the occasion of the reorganization.
taken. Overall, it is thus made possible by the implementation of the directive
(EU) 2019/1 required new regulations in a harmonious and coherent system
to insert procedural rules. Finally, to increase legal certainty
the so-called "chairman's letter" in § 32c nor-
and companies are entitled to a decision by the Federal Cartel Office,
according to which there is no reason to take action, under certain conditions established
lates.

6. Changes in the area of ​​cartel damages

The area of ​​cartel damages is most recently relevant through the 9th GWB amendment.
Lich has been revised with which the Directive 2014/104 / EU was implemented. A
Most of the regulations introduced have not yet been applied
come because it can only be applied to cases that arise after December 26, 2016
compensation claims come into consideration. Nonetheless, recent developments in the
Case law has shown that modifications with regard to a few specific re-
are necessary to help the injured parties to enforce their damage claims
to support claims against companies involved in cartels. This applies to
on the one hand the regulation of a presumption of concern and on the other hand the information
and disclosure claims, which - although in this respect an application in principle
would have been possible - not yet to the expected help for injured parties
have developed.

7th Changes to the Competition Register Act

The law on the establishment and operation of a register to protect competition
advertising for public contracts and concessions (Competition Register Act) of 18.
July 2017 (Federal Law Gazette I p. 2739) pursues the goal of public contracts and concessions only
to outsource to companies that have not committed any significant legal violations
and who behaved fairly in competition. The adjustments to the competition law
The purpose of the register law is to ensure that the current at
Federal Cartel Office to ensure that the competition register is under construction. There
In particular, proven regulations of the trade regulations for the central trade
register in terms of content. A corresponding need for adjustment has arisen in the course of the
technical and organizational structure of the register.

On the one hand, the changes aim to uniquely identify the in the
Register of companies and natural persons to be registered. In addition, will
the regulation contained in the applicable law for providing information to a company
or a natural person about the content of the competition
registers concretized. The changes made in this context
Among other things, the protection of sensitive data of companies and individuals
as well as avoiding excessive burdens on companies and the registry
hear. In this sense, it is now regulated that the issuing of a self-assessment in
As a rule, an application can only be made once a year and - as with the central trade register
ter - is chargeable. This does not affect the provision of information after the data
basic protection regulation.

The authorization to issue ordinances in Section 10 is supplemented selectively to include further details
for (electronic) communication with natural persons and the amount of fees for
to be able to regulate the self-disclosure issued in the statutory ordinance drawn up in parallel.
nen.

Finally, the previous regulation on the entry into force of the notification and query
obligations changed. The new regulation determines that the notification obligation and the
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The obligation to inquire comes into effect at different times. In addition, queries are made to the
Register initially only on a voluntary basis. This takes account of the fact
that the connection of the client to the registry authority is an organizational
Requires technical and technical advance notice. It also ensures that the communication
management and query obligations only apply if the register system in the context of IT
Federal infrastructure and in complex interaction with the various
external bodies is functional.

III. Alternatives

There are no equally suitable and reasonable alternatives available to
to achieve the desired goals. In particular the implementation of the Directive (EU)
2019/1 is compulsory and the regulations provided are set out in this directive
accordingly determined.

IV. Legislative competence

The federal government's legislative competence to amend the GWB is based on articles
74 paragraph 1 number 16 of the Basic Law (prevention of abuse of economic
Position of power) and Article 74 paragraph 1 number 1 of the Basic Law (judicial proceedings).

For changes to the Competition Register Act, the legislative competence
The Federal Government also acts on Article 74 Paragraph 1 No. 11 of the Basic Law (economic law)
supported. A federal regulation regarding the establishment and management of a
Register is required to maintain legal and economic unity in the state
resse required. For details of the justification, refer to the justification for the law
of the law on the introduction of a competition register (BT-Drs. 18/12051, p. 19)
grasslands.

V. Compatibility with the law of the European Union and international law
Contracts

The draft is in accordance with the law of the European Union and international treaties
agreements concluded by the Federal Republic of Germany. In particular
serves the draft of the implementation of European law in the form of the directive (EU)
2019/1.

VI. Legal consequences

1. Legal and administrative simplification

The draft simplifies the work of the Bundeskartellamt by adding the thresholds for
the merger control will be readjusted. This enables the Federal Cartel Office
puts the available resources in a more targeted manner for competitively problematic ones
To deploy cases.

In addition, the draft provides for a restructuring of the regulations on administrative
drive forward, whereby the application of these provisions for those who apply
is fanned.

In the area of ​​the competition register, the adjustments contained in the draft lead
also to facilitate the work of the Federal Cartel Office, among other things through
a simplified identification of companies and natural persons and the
Specification of the right to self-disclosure.
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2. Sustainability aspects

The regulations of the draft serve the goals of the ones decided at the beginning of 2017 (and in
November 2018 updated) German sustainability strategy, with which the
The 2030 Agenda for Sustainable Development set out in 2015 by the
United Nations for Sustainable Development (“Social Development Goals”, SDGs) for
Germany to be implemented.

The provisions of the draft on German antitrust law will focus on
influenced the indicators from the German Sustainability Strategy that
related to the economic development of Germany. In particular
should the draft for a steady and reasonable economic growth as well as a
higher investment level (sustainability strategy, 2018 version, indicators 8.3 and
8.4) by strengthening the conditions for effective competition.
In the area of ​​the digital economy in particular, there are certain tendencies towards closure
Identify markets that the draft rules are intended to remedy. The in development
The proposed acceleration of the administrative procedure enables the Federal
cartel office, in the case of observed legal violations, e.g. in the markets of the digital economic
Intervene promptly to keep competition open to all market participants.

Closely linked to the economic development of Germany is the goal of research
research and innovation per se (indicator 9.1). The central property
of markets of the digital economy is that innovations are at an extremely high level
Reduce the pace of market-ready products and services in existing markets.
or innovations allow new markets to emerge. The one in this
The regulations contained in the draft create the prerequisite for innovation
on efforts within an orderly framework under competition law and
can develop as a result (e.g. through new business models that are
through a right to access to data according to this draft in § 20 paragraph 1a possible
become lich).

Finally, the provisions of the draft also affect the goal of easy access
on justice and the creation of efficient and accountable institutions
(Indicator 16 and in particular target 16.6). On the one hand, the regulations for
Antitrust damages revised to make it easier for victims to
to sue for the coveted antitrust damages before the courts by using evidence
and legal information aspects are adjusted (sub-goal 16.3.). On the other hand,
revised the regulations of administrative law, so that companies
men, for example, with regard to the “chairman's letter” in Section 32c, greater legal certainty
can be achieved.

The regulations on the Competition Register Act also contained in the draft
contribute to an effective one by improving the procedures
Combating corruption and other forms of economic crime in the area
public procurement (target 16.5 and indicator 16.3.). Incidentally, will
on the justification for the law introducing a competition register
(BT-Drs. 18/12051, p. 20).

3. Household expenses without compliance costs

The law does not result in any additional household expenses without compliance
effort.

4. Compliance costs

a. Compliance costs for citizens

The law does not result in any compliance costs for citizens.
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b. Compliance costs for the administration

The law sometimes creates compliance costs for the Federal Cartel Office,
However, the Federal Cartel Office is wisely exonerated. The result is an annual
cher compliance costs of the Federal Cartel Office in the amount of around 1.75 million euros and a
One-time compliance costs of around EUR 0.5 million. The additional need for material and personnel
personnel resources should be balanced financially and in terms of positions in the respective individual plan
the.

The permanent burdens and reliefs of the Federal Cartel Office are shown in the following table in
Overview shown:

Area Put
hD

Put
gD

Put
mD

Sum (in euros)

Abuse Control 5.2 2.6 2.6 856 544

Decisions according to §
32 c

6.75 2.25 2.25 976 680

Merger control -3.6 -2.2 -0.9 - 670,000

Market Transparency Unit
Fuels
(Personnel costs)

2 1 1 329 440

Market Transparency Unit
Fuels
(other material costs)

- - - 250,000

Administrative assistance in the ECN0.1 0 0.01 8 302

total 9.75 3.45 4.75 1 750 966

aa. Abuse Control

The modernization of the abuse control is intended to the antitrust authorities and in particular
enable the Bundeskartellamt to deal with developments that are questionable in terms of competition
Above all in the area of ​​the digital economy to be turned off faster and more effectively. The one
the new instruments in the area of ​​abuse control will increase the use of personal
neller require resources and thus entail administrative compliance costs
of an estimated total of 856 544.00 euros.

The effort involved in enforcing the new instruments in abuse control such as
of the extended section 20 paragraph 1, the new regulation to a limited
Data access in § 20 paragraph 1a as well as the new facts to prevent a
"Tipping" in Section 20 (3a) by the Federal Cartel Office can be roughly estimated
become. It can be assumed that the Federal Cartel Office
one additional abuse procedure - i.e. in parallel to the other procedures
ren - will lead. An average occupancy of two full-time employees
len (hD) and two back office staff (1x gD, 1x mD) realistic. This results in a
annual effort of approx. 400 working days (hD), 200 working days (gD) and 200 working days
days (MD):

400 working days (hD) x 8 hours x 65.40 euros + 200 working days (gD) x 8 hours x
43.40 euros + 200 working days (mD) x 8 hours x 31.70 euros) =

Page 68

- 68 -

209 280.00 euros + 69 440.00 euros + 50 720.00 euros = 329 440.00 euros

An estimate for the new instrument in § 19a also appears possible because this
Instrument is likely to be used only in a very manageable number of cases
sentence will come. With § 19a the changes of the existing abuse law
a new form of supervision of companies with superior market
significant importance for competition. A new one, previously in
GWB unknown norm addressees are created and based on this,
end Prohibitions for specific behavior. For enforcement, the
Regulation a two-stage procedure with a determination decision on the standard address
and - if necessary - in a second stage, a cancellation order.
The determination procedures are likely to involve a high level of personnel
wall connected. Although they do not yet include the assessment of a specific behavior
at least in terms of its competitive consequences. However, the examination of the
of paramount cross-market importance require very extensive investigations,
because they do not affect the company's market position on an individual
Market is limited, but affects multiple or even a variety of markets.

Because of the difficult to determine in the area of ​​abuse proceedings
The actual compliance costs can only be roughly estimated here
become. In view of the limited number of addressees of norms, it is likely that
up to three determination procedures within a period of five years after the entry into force
if the regulation occurs. For each assessment procedure,
ren a process duration of 24 months and an average utilization of
two full-time positions (hD) and two back office staff (1x gD, 1x mD) realistic. From it
this results in an effort of approx. 800 working days (hD), 400 working days (gD) and 400
Working days (mD). It can also be assumed that in two of these cases an additional
A cancellation order will be required. The effort for this should be due to
due to the lower need for investigation, around half of a determination procedure
gen. The compliance costs of the Federal Cartel Office will therefore increase in the period of
five years as follows:

4 x (800 working days (hD) x 8 hours x 65.40 euros + 400 working days (gD) x 8 hours x
43.40 euros + 400 working days (mD) x 8 hours x 31.70 euros) =

4 x (418 560.00 euros + 138 880.00 euros + 101 440.00 euros) = 2 635 520.00 euros.

The annual compliance costs of the Federal Cartel Office are approximate estimates
20% of the compliance costs in five years and thus 527 104.00 euros annually.

bb. Decisions according to § 32c

The changes in § 32c are also associated with increased personnel costs.
to be This leads to an additional annual expense of 976 680.00 euros.

The revised paragraph 2 is intended to lead to a significant increase in informal examinations
lead, which are concluded with a so-called chairman's letter. Roughly estimated
instead of the previous 3-5 such tests, after the new regulation comes into force
about 13-15 exams come. The effort required for such tests varies greatly
and can range from a few days to the time it takes to run one
is approximately comparable to a formal procedure. The average should therefore be from
an effort of 45 working days (hD), 15 working days (gD) and 15 working days (mD)
can be assumed. The compliance costs of the Federal Cartel Office will therefore increase
likely to increase as follows:

10 x (45 working days (hD) x 8 hours x 65.40 euros + 15 working days (gD) x 8 hours x
43.40 euros + 15 working days (mD) x 8 hours x 31.70 euros) =
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10 x (23,544.00 euros + 5,208.00 euros + 3,804.00 euros) = 325,560.00 euros.

The elaboration of administrative principles according to paragraph 3 leads to an estimated
(one-off) workload of 40 working days (hD) x 8 hours x 65.40 euros = 20
928.00 euros.

The introduction of a right to decisions under Section 32c (1) in (4)
is expected to lead to an increase in such decisions. This applies in particular
against the background of the connection of the claim with a deadline that the attractiveness
The instrument's effectiveness for companies is likely to increase further. In addition, there is any
expressly intended effect of greater publicity of the possibility of
Decisions according to paragraph 1 through the publication of the corresponding administrative
principles. So far the Bundeskartellamt has only made such decisions in isolated cases.
met, also because the instrument of the chairman's letter from a company perspective
was more flexible and faster. If one now assumes a moderate increase of five
Procedure in the year and sets a double compared to the chairman's letter
average effort, which results from the possibility of formal investigative



actions and the need to draw up a resolution results, so will
The Bundeskartellamt's compliance costs are expected to increase as follows:

10 x (90 working days (hD) x 8 hours x 65.40 euros + 30 working days (gD) x 8 hours x
43.40 euros + 30 working days (mD) x 8 hours x 31.70 euros) =

10 x (47 088.00 euros + 10 416.00 euros + 7 608.00 euros) = 651 120.00 euros.

cc. Merger control

The various changes in the area of ​​formal merger control also lead to
Changes in compliance costs for the Federal Cartel Office. The Bundeskar-
tellamt is expected to be relieved of around 670,000 euros per year.

aaa) Raising the first domestic turnover threshold

An increase in the first domestic turnover threshold to EUR 30 million leads, based on the case
figures in 2015 and 2016 result in an annual reduction of around 4% of the previous figure
notifiable associations.

If you relate this to the number of 1,433 registrations in 2019, the increase results
an estimated loss of 57 merger control proceedings. The Federal Cartel
amt assumes that these are procedures that are approved in
the 1st phase would be completed. The likelihood of having a
Main test procedure is considered to be minor.

Accordingly, the threshold increase on the basis of the "guideline for determining and presenting
position of compliance costs in regulatory projects of the federal government "from the
December 2018 of the above guideline on the following (negative) compliance costs:

Procedure

ren

Effort hD Effort gD Effort mD total

- 57
Procedure
1st phase

-1 231.2 hx 65.40
Euro = -80 520.48
Euro

-319.2 hx 43.40
Euro = -13 853.28
Euro

-319.2 hx 31.70
Euro = -10 118.64
Euro

104 492.40
Euro

bbb) Increase of the second domestic turnover threshold
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The increase in the second domestic sales threshold is expected to reduce
The number of registrations reached 270 mergers. This will be
Probably one main test procedure and 269 fewer preliminary test procedures per year
be guided. For the calculation of the compliance costs that are no longer applicable
the calculation method used for the last
both amendments to the GWB have been applied. Thereafter, a preliminary test procedure leads to a
average effort of 2.7 working days (hD), 0.7 working days (gD) and 0.7 ar-
working days (mD) and a main test procedure with an average effort of 67
Working days (hD), 16.5 working days (gD) and 16.5 working days (mD). The fulfillment
The Bundeskartellamt's expense will therefore increase, taking into account the current
Expect to reduce cost rates as follows:

269 ​​x (2.7 working days (hD) x 8 hours x 65.40 euros + 0.7 working days (gD) x 8 hours
x 43.40 euros + 0.7 working days (wD) x 8 hours x 31.70 euros) + 1 x (67 working days (hD)
x 8 hours x 65.40 euros + 16.5 working days (gD) x 8 hours x 43.40 euros + 16.5 working days
working days (mD) x 8 hours x 31.70 euros) =

269 ​​x 1,833.20 euros + 1 x 44,967.60 euros = 538,098.40 euros.

ccc) Possibility of requesting registration of future mergers

It is estimated that the new § 39a will lead to one request procedure per year.
The effort for a solicitation procedure should total the effort for
correspond to a main test procedure. The solicitation procedures are estimated
carry out four additional merger control proceedings per year, namely one main audit
procedure and three procedures with completion in the 1st phase.

On the basis of the "guideline for determining and presenting the compliance costs in re-
Successful project of the federal government ”from December 2018 is calculated from this
annual compliance costs according to the following table:

Procedure Effort hD Effort gD Effort with total

1 request
foresight
proceed

536 hx 65.40 euros
= 35,054.40 euros

132 hx 43.40 euros =
5 728.80 euros

132 hx 31.70
Euro =
4 184.40 euros

44 967.60
Euro

1 main test
proceed

536 hx 65.40 euros
= 35,054.40 euros 132 hx 43.40 euros =

5 728.80 euros

132 hx 31.70
Euro =
4 184.40 euros

44 967.60
Euro

3 procedures
1st phase

64.8 hx 65.40 EUR
ro = 4,237.92 euros

18.8 x 43.40 euros
= 729.12 euros

16.8 hx 31.70
Euro
= 532.56 euros

5
499.58 euros

95
434.78 euros

ddd) Deletion of notification of execution

The deletion of the requirement of notification of completion by the new version of § 39
Paragraph 6 also relieves the Bundeskartellamt because of the effort involved in receiving it
and filing of the notification of completion in approximately 1,000 cases per year (subject to
consideration of the new thresholds) will be omitted. In addition, the
Expenditure associated with the need for an inquiry because of an initially omitted
Notification of execution in an estimated 150 cases (out of the total number of 1,000 cases)
connected annually. The compliance costs of the Federal Cartel Office will therefore increase
likely to decrease as follows:
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1,000 x (1 hour (gD) x 43.40 euros) + 150 x (6 hours (gD) x 43.40 euros + 0.5 hours
(hD) x 65.40 euros) =

1,000 x 43.40 euros + 150 x 293.70 euros = 87 455.00 euros.

eee) Adjustment of the press accounting clause

Finally, the adjustment of the press clause relieves the
Expected from the Federal Cartel Office. Due to the expected reduction in the number of
Preliminary examination procedures due to mergers in the area of ​​the press by annually 20
driving decreases the compliance costs of the Federal Cartel Office. The compliance effort of the
The Federal Cartel Office is therefore expected to decrease as follows:

20 x (2.7 working days (hD) x 8 hours x 65.40 euros + 0.7 working days (gD) x 8 hours x
43.40 euros + 0.7 working days (mD) x 8 hours x 31.70 euros) =

20 x 1,833.20 euros = 36,664.00 euros.

dd. Market transparency center for fuels

The extension of the reporting obligations of the mineral oil industry to the market transparency office
for fuels in accordance with Section 47k (2) - assuming that this is currently already for
the system used for price reports can also be used for quantity reports
can - for the Federal Cartel Office personnel requirements and costs for the material equipment
tion. It is a one-time expense of approx. 0.5 million euros and an annual expense of
a total of approx. 0.6 million euros, of which approx. 329 440.00 euros for 4 employees (2 hD, 1 gD and
1 mD) as well as approx. 250,000.00 Euro material costs for the collection and evaluation of
Quantity data and the transfer of data to other authorities and agencies as well as the
related increased technical effort in the areas of hardware and software
eventually of operation, to be expected.

On this basis it is assumed that for the data transmission already
Structures are available that can also be used with appropriate expansion
which would have a cost-cutting effect. The processing of the data takes place as far as possible
automated; In addition, the data generally remain in the administration. As in
the price data require validation and evaluation in the area of ​​quantity
data require additional work. The existing hardware and software must be adapted to the extended
Can be adjusted as required. Necessary work requires external support. Therefore
is a rough estimate under the above assumption with a one-off
Expenditure of approx. 0.5 million euros for 1 to 2 external workers from material resources for the construction
phase and calculated as an expense for the technical adjustment. The annual effort
is based on 2 employees for ongoing operations and the increased technical effort
estimated at 250,000 euros.

The change in § 47k Paragraph 4 also causes effort in the market transparency
place for fuels that are saved by other federal and state authorities
can. The extent to which additional work arises depends on the number of
outgoing inquiries and the form of the feedback. If the inquiries to a few
Places remain limited and their requirements are kept within the framework
additional needs estimated at 2 employees.

ee. Administrative assistance and cooperation in the ECN

The new regulations on administrative assistance and cooperation in the ECN are due to the
Duty to process requests from other competition authorities and the opportunity
to make your own requests according to §§ 50a ff. for a minor performance
wall in the amount of 8,301.80 euros for the Federal Cartel Office. Considering
the experience with the already existing administrative assistance according to Article 22 of the regulation
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(EC) No. 1/2003 is made up of around two incoming and one outgoing
for administrative assistance in investigations according to § 50a, four incoming and two outgoing
Requests for service in accordance with Section 50b and one incoming and one outgoing enforcer
requests for compensation under Section 50c.

The cases in which the Federal Cartel Office will in future request administrative assistance in accordance with Section 50a (1)
is requested or, in turn, in accordance with Section 50a (2), other European competition
authorities requested for administrative assistance, can be in view of the previous inanan-
Rough estimate of the claim under Article 22 Paragraph 1 of Regulation (EC) No. 1/2003. Between
In 2015 and 2018, the Bundeskartellamt was asked for official
asked for help in accordance with Article 22 of Regulation (EC) No. 1/2003 and has on average almost twice
other competition authorities asked for administrative assistance. From the administrative assistance according to § 50a
are likely to be used a little less on average than the
Administrative assistance according to Article 22 of Regulation (EC) No. 1/2003. To the resulting investigation
Being able to quantify the wall is based on two outgoing and one incoming
Requests for administrative assistance per year.

When processing incoming requests for administrative assistance in accordance with Section 50a (1), the Federal
cartel office is expected to require additional personnel costs
an average of 28 hours of hD per case arise. This number is calculated from the time required
for the examination of the request, the initiation and implementation of the requested investigation
action as well as participation in the evaluation of the confiscated documents
gen. For outgoing requests for administrative assistance according to Section 50a Paragraph 2, the Bundeskartellamt
probably an average additional personnel expenditure of 61 hours hD
per case. This number includes the preparation of the request, the participation
the investigative measure of the other competition authority as well as the evaluation
processing of the seized documents and, if necessary, the follow-up. An additional
The Federal Cartel Office is unlikely to incur any material costs.

Overall, the administrative assistance pursuant to Section 50a will therefore likely lead to the following
Average compliance costs of the Federal Cartel Office per year:

2 x (28 hours (hD) x 65.40 euros) + 1 x (61 hours (hD) x 65.40 euros) =

2 x 1,831.20 euros + 1 x 3,989.4 euros = 7,651.80 euros

The number of cases in which the Bundeskartellamt will in future request the delivery of documents
is requested in accordance with Section 50b (1), against the background of the already
provided administrative assistance pursuant to Article 22 of Regulation (EC) 1/2003 roughly on four
estimate incoming notification requests per year. The number of times the
Bundeskartellamt another European competition authority in accordance with Section 50b (2)
requests for delivery of documents are estimated at two cases per year.

For the processing of an incoming request for service, a
additional personnel expenditure of 1 hour hD for the examination of the request and of
1 hour mD for the execution of the delivery, the confirmation of the delivery to the
requesting competition authority and the filing of the matter arise.

For an outgoing request, additional personnel costs of
1 hour hD to prepare the request for service and its dispatch as well as the
Receipt and storage of the delivery confirmation arise.

Overall, the delivery according to § 50b will therefore probably lead to the following
Average compliance costs of the Federal Cartel Office per year:

4 x (1 hour (hD) x 65.40 euros + 1 hour (wD) x 31.70 euros) + 2 x (1 hour (hD) x
65.40 euros) =
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4 x 97.10 euros + 2 x 65.40 euros = 519.20 euros

The number of cases in which the Federal Cartel Office will in future request the enforcement of
Decisions of other European competition authorities are requested or correspond
making the relevant requests itself is likely to be very small. It is to be expected
that on average one incoming and one outgoing request per year
are working.

For the processing of an incoming enforcement request, the Federal Cartel Office
officially an additional personnel expenditure of 1 hour hD can be expected. For an out-
Outgoing request is to be assumed to be an additional personnel expense of the same amount.
go.

Overall, the possibility leads to other European competition authorities in accordance with § 50c
to seek administrative assistance in the enforcement of fines and penalty payments
expected to be the following average compliance costs of the federal
antitrust office per year:

2 x (1 hour (hD) x 65.40 euros) =

2 x 65.40 euros = 130.80 euros.

ff. Changes to the Competition Register Act

The compliance costs associated with the Competition Register Act are included in the
Establishment of the draft law to introduce the competition register (BT-
Drs. 18/12051, page 20 ff.) Has been presented in detail. The proposed changes
changes do not lead to any material revaluation. Occurring additional work
wall for the administration is offset by relief elsewhere. This
also applies if the changes result in the data to be communicated
can be added in moderation. The aim of this measure is to improve the possibilities of registering
authority to identify a company or a natural person
sern. This results in only a very slight increase for the notifiable authorities
effort, because part of the additional data has already been sent to the commercial center
register or the federal central register is reported. The registry authority is created
Due to the changes in question, there is also no conversion effort. Since the
Competition register is currently still under construction, it is the registry authority without
Considerable effort is possible to implement the changed requirements. So-
far the higher volume of data compared to applicable law has a higher
entails effort in maintaining the data, this effort is outweighed by
the improved possibilities for identifying a company or a natural
person.

Finally, the changes to the rules for issuing the
Self-disclosure to companies or natural persons. The issuing of a self-assessment
future through the competition register is largely based on the regulations in the trade
regulations that have proven themselves in the practice of the central trade register
ben.

c. Compliance costs for the economy

Overall, the law leads to reduced compliance costs for the economy
and - after a one-time compliance cost of an estimated 2.5 million euros -
to an annual relief of approx. 325,000 euros. Other costs are for statutory
companies that act in conformity with the ces.

aa. Merger control
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The various changes in the area of ​​formal merger control lead to changes
changes in compliance costs for the economy. The economy will be partially
and partially burdened. In total, the economy is relieved by 824 095.80
Expected annually.

aaa) Increase in domestic turnover thresholds

Raising the first and second domestic turnover thresholds in Section 35 (1) number 2
will result in an estimated reduction in the number of registrations of alliances in
Amount of around 24%. Based on an average number of logins
In 2017 and 2018, there is therefore likely to be a reduction
the number of registrations reached 327 mergers. This will be
Probably one main test procedure and 326 fewer preliminary test procedures per year
be guided. For companies, this is a reduction in the number of registrations
significant relief associated. The costs for the fees of the
Federal Cartel Office and the effort associated with the registration in the company
self:

The relief with the fees is under “5. Other costs ”shown.

The effort arising in the company itself, which the economy by the
Raising the first and second domestic sales threshold can be relieved on the
Basis of the "Guideline of the Federal Government for the determination and presentation of the
expenditure ”(2018 version) can be roughly estimated. For a preliminary test procedure,
in the case of assuming that the values ​​shown in the market value table Economy (p. 53 f.)
Standard activities number I to XII arise with a complex effort. This is
an effort of 1,873 minutes or approx. 32 hours is required, which is
average cross-industry hourly rate of 56.40 euros with high qualifications
ons level (p. 55) leads to costs of EUR 1,804.80. This value corresponds to
endanger the pure personnel expenses of the Federal Cartel Office (i.e. without material and
my costs, see above). For the expenses of a company for a main inspection
drive that cannot be calculated using the time value table can therefore
also costs in the amount of the personnel costs of the Federal Cartel Office and thus 45,000.00
Euros. With this in mind, the economy is turned around in costs
estimated amount of probable (326 x 1 804.80 euros + 1 x 45,000.00 euros =)
633 364.80 euros relieved.

bbb) Possibility of requesting registration of future mergers

It is estimated that the new § 39a will lead to one request procedure per year.
The effort for these procedures should be the total effort for a main test procedure
ren correspond. In addition, there is likely to be an additional main test procedure
This results in compliance costs of (2 x 45,000.00 euros) 90,000.00
Euro.

ccc) Deletion of notification of execution

The deletion of the requirement of notification of completion by the new version of § 39
Paragraph 6 will ease the burden on companies. Probably around 1,000
In this case, the effort associated with submitting the notification of completion will be omitted,
in approx. 150 cases additionally the effort for answering a request from the federal
the cartel office because of an initially missing notification of execution. At a treasure
the resulting reduced costs on the basis of the time value table in the "Guideline
that of the federal government to determine and present the compliance costs "
(Standard activity XIII at an intermediate level, a total of 60 minutes for a prison
show and standard activity XIII at a complex level, a total of 540 minutes for one
initially missing notification of completion) the economy is expected to be one
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Amount of (1,000 x 1 hour x 56.40 euros + 150 x 9 hours x 56.40 euros =)
132 540 euros relieved.

ddd) Possibility to use international accounting standards

In addition, the introduction of the option in Section 38 (1) sentence 2 of the investigation
sales based on an internationally recognized accounting standard
to support, to relieve the company. It is to be expected that in some
15% of the registrations at the Federal Cartel Office estimated a conversion of the sales
proceeds from the standard used regularly in the company on the calculation
in accordance with Section 277 (1) of the German Commercial Code (HGB) and the corresponding expenditure in the
Companies consequently dropped in 159 proceedings per year. When estimating the
through reduced costs on the basis of the time value table in the "Guide of the Federal
desregierung for the determination and presentation of the compliance costs "(standard activities
ten I to VIII on a complex level, a total of 760 minutes) the economy is
visibly by an amount of (159 x 12.5 hours x 56.40 euros) = 112 095.00
Euro relieved.

eee) Change in the press accounting clause

Finally, the adjustment of the press accounting clause will also relieve the
Economy to be expected. The lowering of the factor for additional
Associations in the press sector in Section 38 (3) 20 associations annually
There is less need to register and a corresponding number of preliminary test procedures are omitted. It is omitted
the costs for the fees of the Federal Cartel Office and those with the registration
associated effort in the company itself. The effort in the company itself
is estimated to be (20 x 1 804.80 euros =) 36 096.00 euros lower.
len.

bb. Market transparency center for fuels

The additional obligation to report quantities to the Market Transparency Unit
for fuels in accordance with Section 47k - it is assumed that this is already the case for the price reporting
the system used can also be used for quantity reports - to
nem limited and overall proportionate compliance costs for the
Companies covered by the reporting obligation.

On this basis, it is assumed that the additional effort from the
Extension of the reporting obligations to the Market Transparency Unit for Fuels for the reporting
dependent narrowly limited to the additional handling in relation to the quantity data
remains. In principle, all those subject to the reporting obligation are already in the reporting system of the market transpa-
reference point for fuels recorded and also familiar with the system. The effort for the
In this respect, the economy is likely to be primarily based on the preparation of the
existing volume data for transmission to the market transparency unit for
Fuels result. Very small free petrol stations without an electronic cash register system
can, if necessary, be exempted from the notification requirement. Unlike the passing on of the
Price data, which takes place in "real time", sees the regulation for the quantity data in a weekly
report to the Market Transparency Unit. The weekly notification includes
the quantities delivered at the price changes per quarter hour.

Based on previous experience, the large oil companies should
presumably operate the necessary effort from own resources, medium-sized
Experience shows that companies also carry out external programming and
ne free petrol stations are likely to use external reporting service providers. With a rough one
Estimation under the above assumption is based on the current status of a
one-time compliance costs of approx. 2.5 million euros and an annual expense of
assumed approx. EUR 0.5 million.
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5. Other costs

Due to the changes in the area of ​​merger control and the competition register
In total, a reduction in fees for the economy of around EUR 2.1 million can be expected.
th.

By reducing the number of notifiable mergers in connection with
The increase in the domestic turnover thresholds will probably no longer require 326 preliminary examination procedures
and a main test procedure. The fees charged by the Federal Cartel Office are on average
Lich 6,600.00 euros for a preliminary test and 40,000.00 euros for a main test
In this respect, the economy will be charged with additional costs estimated at
visibly (326 x 6,600.00 euros + 1 x 40,000.00 euros =) 2,191,600 euros.

By changing the press accounting clause with regard to fees, the economic
the estimated amount of costs (20 x 6,600.00 euros =)
132,000.00 euros relieved.

The changes in the competition register mean that companies and
natural persons who have submitted an application to the registry authority for information about them
the relevant content of the competition register, fees per information. One
the trade regulations provide for comparable charges. At the commercial center
ralregister currently requests around 260,000 self-reports per year. From the arrival
assumed that around 10% of this information was based on requests for information for the purpose of
The number of applications per year is based on the participation in procurement procedures
approx. 26,000 estimated (BT-Drs. 18/12051, p. 21). With a fee of 15 euros
this corresponds to a charge for companies and natural persons
a total of 390,000 euros. Meanwhile, the actual number of applications - and thus
the fee burden - are significantly lower. Because the change in § 5 paragraph 2
means that an application for information is generally only made once a year
unless there is a legitimate interest in a multiple
Application. The trade regulations for the
central advertising register does not exist. As a result, the fee load will be 250,000 euros
estimated.

Due to the changes to the GWB, there are no other direct or indirect costs for
the economy and especially for medium-sized companies to be expected. Reason-
In addition, a reduction in individual prices and the price level is likely to occur because the
improved enforcement of competition law for more effective competition
leads.

6. Further legal consequences

By strengthening the conditions for effective competition, consumer
consumers benefit indirectly, especially because the improper
exercise of market power is made more difficult.

VII. Time limit; Evaluation

The Bundeskartellamt reports on the changes in abuse control and the
Changes to Section 32c as part of its activity report, which is published every two years
is published. The impact of the changes on
the activities of the Federal Cartel Office are presented.

With regard to the changes in abuse control, the Federal Cartel Office
the results of the procedures based on the amended regulations
judge. This report will in particular show the extent to which the regulations
have helped any abuse of market power especially on themselves quickly

Page 77

- 77 -

to stop changing markets quickly and effectively. Indicators are mainly
in particular the number of procedures carried out on the basis of the amended regulations, the
required use of human and material resources per procedure, the average
Duration of the proceedings and the general influence of the new regulations on market
conditions. With regard to the new provision of Section 19a, it must be taken into account that
generally only a small number of cases is to be expected (three assessment procedures in one
a period of five years). In this respect, an evaluative consideration of the quality
tive effects of the new regulation.

With regard to the changes to § 32c, the report should address the extent to which the
amended regulations have contributed to greater legal certainty for corporate
to enable cooperation. In particular, the decisive factor is whether the instrument
of the chairman’s letter a wider use through the legal anchoring
has learned and how often the new right to a decision according to § 32c paragraph 4
was used by the company.

The Federal Government forwards the report of the Bundeskartellamt to the Bundestag without delay.
lich with their opinion too. This reporting corresponds to an evaluation of
According to the resolutions of the “St-Committee on Bureaucracy Reduction” from 23 January 2013 and 26.
November 2019.

B. Special Part

Re Article 1 (Amendment of the Act against Restraints of Competition)

To number 1

To letter a

The table of contents is updated with the change.

To letter b

The table of contents is updated with the change.

To letter c

The table of contents is updated with the change.

To letter d

The table of contents is updated with the change.

To number 2

With the changes in § 18, the abuse control will be further modernized to include a
Proper application of antitrust law to digital markets and especially in
to ensure the train to digital platforms.

To letter a

In paragraph 3, in the list of the criteria to be taken into account, in particular
a further criterion has been added to the assessment of a company's market position.
men.
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To double letter aa

The addition of a new number 3 in Section 18 (3) is intended to clarify
that access to data in all economic sectors and not just multi-sided
Markets or networks as a criterion for evaluating the market position of a company
take into consideration.

Access to competition-relevant data has been in § 18 paragraph since the 9th GWB amendment
3a number 4 codified as a criterion for assessing market position. By the
Word "in particular", this criterion applies in accordance with the justification of the government
the 9th amendment to the GWB (see BT printed matter 18/10207, p. 48) also applies to other cons
tellations in the context of the assessment according to § 18 paragraph 3 and thus over multiple-sided
Markets and networks for the entire “digitized” economy. Because the
Access to data is also for companies from other economic sectors and not only
important for multi-sided markets and networks. The justification of the government
The draft of the 9th amendment to the GWB has this only with regard to the innovative
on competition, but with a corresponding reference
do not want to exclude other criteria from Section 18 (3a) ("For example,
especially wise the aspect of innovation competition [...] ").

By explicitly including data access in the criteria of Section 18 (3)
the increasing importance of data in all economic sectors
will wear. This clarification is not intended to include the use of others
Criteria from Section 18 (3a) also outside of multi-sided markets or networks
to complicate or devalue. Rather, the special role of data should be emphasized
the to go along with the rest of the changes in access to data
to ensure a consistent concept of data access in abuse control.

Re double letter bb

As a result of the addition of the new number 3, the numbering of the previous one changes
Numbers 3 to 8.

To letter b

By inserting paragraph 3b, the concept of so-called “intermediation power” in
the market dominance test of the GWB integrated and thus a recommendation of the study
the "modernization of abuse control for powerful companies"
(Schweitzer / Haucap / Kerber / Welker). The recommendation is based on
The study found that brokers or intermediaries in the digital economy are a
gain increasing importance. In view of this growing importance recommends
the study provides a clarification in order to ensure legal certainty and predictability of the legal
to increase application with regard to the recording of the power of intermediation. In a
Recommendation 2 of the Commission Competition Law 4.0 goes in a similar direction, in which
to sharpen the understanding of positions of power of digital platforms
(See report by the Commission on Competition Law 4.0, “A new competition framework for
the digital economy ").

The reason for the inclusion of the concept of intermediation power is in particular
the importance for companies that have intermediary products and services
to offer. Because the intermediaries - typically multi-sided digital platforms - are
with their business model on the collection, aggregation and evaluation of
Data for mediating supply and demand between different user groups
pen aligned. Therefore, according to the results, the providers on such platforms
of the study and the case practice of the Federal Cartel Office (see, for example,
conclusion of August 26, 2015, B2-98 / 11 - ASICS, Rn. 87 f. and decision of 22 December
December 2015, B9-121 / 13 - Booking.com, Rn. 263) on a "listing" that is as advantageous as possible
or "Ranking" instructed. In extreme cases, a platform can even take full control
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win trolls over the market access of providers. But even below this threshold
le platforms can have a relevant impact on economic viability
or at least the market success of providers. This can lead to a
result in a position of power susceptible to use, which, within the framework of the
needs control should now also be recorded explicitly.

The clarification recommended by the study is replaced by the new § 18 Paragraph 3b for
Determination of the market power of intermediaries implemented in multi-sided markets. Though
is a recording of this market power factor in principle already after the previous one
Quite possible, since the evaluation of the market position of a company according to § 18
Paragraph 3 should be carried out as part of an overall consideration of all relevant circumstances
Has. With the change, however, this overall view - as already done by the
differentiation of the criteria in § 18 paragraph 3 and paragraph 3a - be outlined in more detail. There
It should be emphasized that intermediaries play an important role in enabling
have access to sales or procurement markets for other companies. The-
This function has not yet been explicitly covered by Section 18 (3) number 3, as this
only direct access to the dominant company itself
Sales or procurement markets recorded. The regulation in Section 18 (3b) is intended to
in particular also hybrid and possibly still changeable or in development
business models with a brokerage service that includes both elements of an
bots as well as elements of a demand activity can be better recorded.
In such constellations, your own market access (as a proprietary trader)
and the possibility of providing access for other companies (as an intermediary
management platform) and, if necessary, strengthen it.

To number 3

To letter a

The new version of paragraph 1 serves to clarify that from the previous formulation
tion that is aimed at an "abusive use" of market dominance, none
qualified requirements in the sense of a "strict causality" can be derived
nen. A corresponding clarification was already available for the 9th GWB amendment
Standard example of the “prohibition of tap” in paragraph 2 number 5 takes place; the new version
now extends this clarification to all cases of abuse of exploitation. Just in case
of disability abuse, it also corresponds to the consistent application
Practice on the German and EU-law prohibition of abuse in § 19 GWB
or Article 102 TFEU.

In view of different legal understandings regarding the requirements for the
Existence of the prerequisite for the offense in some misuse constellations (in particular
especially the abuse of conditions) is a clarification in terms of legal certainty
in § 19 paragraph 1 - and thus for all abuse constellations and rule examples -
functional. The subject of this discussion is to what extent an internal connection
between a dominant position and abusive behavior
is. Parts of the jurisprudence and literature - at least in the case of the condi-
misuse - a "strict causality" or a "behavioral causality" required
(see for example OLG Düsseldorf, decision of August 26, 2019 - VI Kart 1/19 [V]; see
also Franck, ZWeR 2016, 137ff .; Körber, NZKart 2019, 187 ff.). By this it is meant that
only those behaviors should be included in the facts that the norm addressee alone
was able to prevail due to its dominant position. This is supported
Requirement also on the wording of paragraph 1 and the wording "exploitation".
Such a requirement would, however, be contrary to practice and case law on other
constellations of abuse (for disability abuse see Nothdurft, Land-
gen / Bunte, Volume 1, 13. A. 2018, § 19 Rn. 473 with numerous references; for tapping
Prohibition aF see BGH, decision of 23 January 2018, KVR 3/17, WuW 2018, 209
Marg. 85f. - wedding discounts). To this extent, the development has led to different interpretations
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decision of the Federal Court of Justice in the "VBL-Gegenwert" case. The court
had normative there for the determination of the unfairness of contract conditions
Valuations from the law of the general terms and conditions and
also based on the fact that the procedural conditions the "termination
the or withdrawal from a contractual relationship with the addressee of the norm
difficult to measure ”. At the same time it had also found that not everyone already
Violation of market-dominant companies against non-antitrust regulations as
is to be viewed improperly (BGH, judgment of January 24, 2017, KZR 47/14, WRP 2017,
563, 566 para. 35 - VBL equivalent value II).

In its decision of June 23, 2020 (BGH, judgment of June 23, 2020, KVR 69/19 -
Facebook), the Federal Court of Justice has ruled, "the exploitation of a dominant market
In the event of an abuse of conditions pursuant to Section 19 (1) GWB, this does not apply
always a causal link between dominance and the disapproved
ten behavior (behavioral causality). ”Then a causal connection
suffice between market dominance and market result (result causality),
"If, due to the special market conditions, the behavior of the dominant
leading company leads to market results that, if competition
werb weren't to be expected, and the behavior complained of was not just one
Represents exploitation, but is also capable of hindering competition
dern. ”In addition, the Federal Court of Justice has pointed out that there is at least one
such a case and especially not objectively justifiable in a two-sided market.
gen would be "to the detriment of the adverse effects of the dominant behavior
the user is unaffected because of a stricter causality and proof requirement
to be sighted. However, clarification is still available for different constellations
out.

The amendment to paragraph 1 is therefore intended to clarify that the conditional
abuse - like the entire offense of § 19 GWB - not
assumes that the company is only exposed to the abusive behavior due to its market
dominant position was possible. The future for the abuse of a
dominant position within the meaning of § 19 GWB absolutely necessary relationship between
abusive behavior and the aims of the law against competition
Restrictions can also arise in the sense of a "normative causality" from other
stand. One of the legal purposes of safeguarding the freedom of competition
The normative causality to be derived by advertising is recognized in cases of
preventive abuse from the harmful potential effects of an
customary behavior of a dominant company on the basis of its
Presence in the market already weakened competition (see ECJ, judgment of Feb.
ruar 1979, Case 85/76, Slg. 1979, 461 Rn. 91 - Hoffmann-La Roche; on the effects
Abandoning also BGH, judgment of November 04, 2003 - KZR 38/02, juris-Rn. 22 - “Electricity
and _Telefon / II). In cases of abuse of exploitation, the normative causal
from the legal purpose of protecting the opposite side of the market, including
consumers before exercising power and taking advantage of them (as already mentioned in 1955, BT-Drs. 1158,
P. 22 left column), the protection of their freedom of choice (BGH, judgment of June 23, 2020, KVR



P. 22 left column), the protection of their freedom of choice (BGH, judgment of June 23, 2020, KVR
69/19, marginal no. 123 - Facebook)) as well as protection against power-related external control
by the contracting party (BGH, judgment of June 7th, 2016, KZR 6/15, Rn. 55-57 - Pech-
stein) in view of the limited possibility of market dominance
Opposite the market, the behavior of the norm addressee by evading others
To evade companies or to defend themselves against it, and the thus
bound market power-specific effects to the disadvantage of the opposite side of the market. The
The legal objective of protection against outside regulation requires the intervention of the prohibitions,
provided that the opposite side of the market does not bring about this protection itself through evasive reactions.
can lead. In this respect, there is also a normative causality in the case of exploitation
to be assumed that no longer requires explicit standardization.
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The amendment does not aim, however, at the fact of § 19 for each type of
to open up illegal behavior by powerful companies. Such
Opening would be beyond the scope of the law against restraints of competition.
gen, which in the sense of a "market regulation law" is limited to the
market behavior of powerful companies. Violations
legal norms which do not contain the content of market relations to the object
exercise or act on them can therefore not be a violation of antitrust law in the future either
justify. Violations of the provisions of the law or constitution
right, which at least also protects the contractual partner in market relations
Object or influence these legal relationships, within the framework of the card
Abuse check under telel law can generally be taken into account and not
fade out half, because a violation of these norms also companies without
special market power would in fact be possible. Violations by dominant companies
can take against regulations of tax, labor or environmental law
do not justify a violation of the prohibition of abuse. It also corresponds to that already
when introducing Section 18 (2a) in the course of the 9th GWB amendment,
ten will of the legislature that an abuse control also on free
Markets should be able to take place, especially if this is one side of a multi-sided
Market (BT-Drs. 18/10207, p. 48). An exploitation of the market opposite side can
therefore not only present where there is monetary measurable damage,
but also, for example, in the unjustified surrender of personal data
that are subject to the special protection of the legal system. Straight up
digital platform markets, which are affected by increasing concentration of power on the one hand and domestic
On the other hand, formation asymmetries are characterized, a termination and sanctioning
exploitation abuses by market rulers also in the downright typical
pically occurring case constellation it is possible that an application of the comparative
market concept is not sensibly possible. Evidence of strict causality would come across
however, difficulties often arise precisely where the exploitation of the other side of the market
also from other factors, such as existing information asymmetries or more rational
Apathy of the demander, is favored and therefore corresponding behavior in the
In individual cases this can also be demonstrated by non-dominant companies
can. Constellations of this kind are particularly useful in the digital economy.
hold true. Such a favoring of the abuse by further circumstances allows every-
but the need for protection on the other side of the market does not disappear, especially the special one
Market position of the norm addressee on the one hand dampens the incentive to compare and on the other hand
Imitation effects can and also result from the remaining providers
therefore the behavior of other companies the abuse allegation towards the
Does not question norm addressees.

The 9th amendment to the GWB already provided legal clarification for the tapping
offered as a special case of abuse of exploitation in Section 19 Paragraph 2 Number 5
men (see BT-Drs. 18/10207 p. 52). Since at least for the other cases of the
Price and condition abuse continues to exist legal uncertainty (see for example sentence
ky, FIW-Schriftenreihe Volume 267 [2019], p. 165 ff.), a final statutory
clear clarification with regard to all abuse constellations appropriate.

To letter b

The new version of § 19 Paragraph 2 Number 4 is intended to further develop the practice of
European Commission (see the explanations on the priorities of the European
Commission when applying Article 82 of the EC Treaty to cases of disability
use by dominant companies, Rn. 75-90; Decision of September 20
tember 2016, AT.39759 - ARA Foreclosure, Rn. 74 ff.) And take into account the facts
to align with the European legal development.

The previous offense of number 4 was characterized by the narrow understanding of a bad
Usual denial of access, especially with physical infrastructure. The CFI
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has the facts of denial of access in particular against the background of
Article 102 paragraph 2 letter b TFEU further developed (GC, judgment of 17 September
2007, T-201/04, Coll. 2007 II-014191 - Microsoft). The European Commission has in the
Explanations of their priorities against the background of economic knowledge
to the ability and incentive as well as the effect of foreclosure
processed accordingly.

With its more open wording, the new version of number 4 is intended to clarify that
denial of access to platforms or interfaces abusively
can be, as well as the refusal to license intellectual property rights. Flat-
Internet-based digital sales platforms for application software can also
be goods. In line with European practice, factual legal
the interests of the owner and the access petitioner as well as the
weighing up stimulus effects against each other.

The new version should also make it clear that in particular the refusal
access to data relevant to competition the abuse of a dominant market
can justify a schenden position. This clarification takes place against the background of
intensive debate about how access to competition-relevant data is regulated
should apply (see for example the study on the “Modernization of Abuse Control for
powerful companies ”by Schweitzer / Haucap / Kerber / Welker and the report
“Competition policy for the digital age” by Crémer / de Montjoye / Schweitzer). The
Further development of other general or sector-specific (data) access
rules will continue to progress (for example Section 58a Payment Services Supervision Act,
which does not affect the tasks and responsibilities of the antitrust authorities according to the GWB
leaves). Regardless of further, for example purely innovation policy or specific
strict rules is an antitrust access for cases of abuse of a market
dominant position, which lead to a hindrance to competition, already today
makes sense.

Constellations, for example, are conceivable in which a dominant company
controls access via the usage data of a specific person or machine
and another company that provides additional services for the operator of the machine or for
wants to offer the user of a service access to the individualized usage data
required to provide its service (maintenance, repair or innovative, complementary
bot) to be able to adapt to the needs of the user. In this constellation must
access to individualized, automatically generated usage data but the data
IP law requirements for the processing associated with the access
fulfill personal data, in particular a legal basis is required for the
Lawfulness of processing. In another conceivable constellation, a
Companies have access to the aggregated usage data of a large number of users
or desire machines, for example to better predict machine malfunctions
or the user needs.

The new version is based on the explanations of the priorities of the European Commission
based on Article 102 TFEU. Accordingly, it is sufficiently open to
different special constellations developed by the European courts
conditions and requirements, for example for the improper denial of access to
Consider intellectual property rights. By keeping the wording
"For a reasonable fee" is not excluded that there may be cases in
to whom - especially when accessing competition-relevant data - a free
the granting of access is possible.

Section 31 (5) remains unaffected.
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To number 4

The existing abuse control has basically proven to be efficient, powerful and
proved flexible. It allows the antitrust authorities, in particular facts
from the platform economy and the special features of digital business models.
It is undisputed that the adjustments made under the 9th GWB amendment also contributed to this.
At the same time, there is a legislative need to improve possible competitive
harmful effects and threats to competition in the field of digital ecosystems
systems in which individual companies take on a so-called gatekeeper function
capture.

Section 19a therefore creates a basis that gives the Federal Cartel Office an effective
to enable greater control of those large digital corporations that have a surprising
cross-market importance for competition. This is aimed at one
small group of companies that not only often have a dominant position on one
individual platform or network markets within the meaning of Section 18 (3a), but
have the resources and strategic positioning that enable them to
to exert significant, significant influence on the business activities of third parties or one's own
Expand business into new markets and sectors.

Such a paramount cross-market importance for competition requires
a special abuse control, not only to a possible one, on individual markets
already existing market dominance and the resulting scope for behavior
but also the competitive process with regard to not yet mastered
Can further protect markets. On the one hand, the background is that markets are digital
Economy, especially due to network effects, data advantages and thus
tied self-reinforcement effects, strong and rapid onset of concentration
tendencies, which requires early intervention in the event of undesirable developments.
changes. These circumstances as well as the size and resource advantages of the established providers
can also mean that existing strong market positions are only made more difficult
are vulnerable. On the other hand, it shows that individual companies with their offers
take central strategic positions that lead to diverse dependencies of others
Lead market participants and allow the companies positioned in this way to compete
to falsify the advertising process for their own benefit and their market power in other markets
transferred to. These special hazard potentials, especially as a result of increased
opportunities for vertical and conglomerate exploitation of economic power,
are currently not sufficient with the general rules of abuse control alone.
recorded accordingly. Especially in dynamic or emerging markets, safety is
to ensure that companies use competitive means for market share
and customers can compete and power positions remain contestable. It is too
ensure that - especially in the digital markets that are in motion - le-
lively competition remains possible and the emergence of innovations is not through
Disability practices are inhibited. This justifies having one targeted at such
superior cross-market power position tailored authorization to intervene for
to establish the Federal Cartel Office.

The intervention threshold for the new authorization basis is accordingly -
than in the other provisions on abuse control - through a cross-market
final consideration. This is to take into account the fact
that companies that operate digital platforms and networks benefit from the advantages
conglomerate structures and the filling of key positions relevant to competition
can be of central importance for different markets without
In some cases, the threshold to market dominance has already been exceeded in these markets.
to have steps.

The offenses of abuse in paragraph 2 correspond to the objective of the provision
geared towards behaviors that are expected to be

Page 84

- 84 -

show an increased competitive damage potential precisely when
by companies with paramount cross-market importance for competition
advertising can be used. Such companies have the opportunity in a special way
ability to use their positions of power and resources from other markets to
To restrict performance competition in other markets, thereby reducing their local market
position also to be promoted and so ultimately their outstanding cross-market
To further deepen its importance for competition as a whole. The Commission too
Competition law 4.0 recommends the research for certain dominant platforms
formulation of clear rules of conduct in the form of prohibitions with reservation of justification
(See report by the Commission on Competition Law 4.0, “A new competition framework for
the digital economy ”, recommendations 9 to 11).

In order to ensure sufficient legal security for companies, Section 19a is the
art designed that behavior within the meaning of paragraph 2 is only prohibited if the
Bundeskartellamt by ruling the overriding importance of the
expressly determines the company concerned and prohibits the behavior. The federal
The antitrust office can use the options set out in Sections 32 et seq.
whereby reimbursement orders according to § 32 paragraph 2a for the past due
the ex nunc effect of the ruling. But especially all in
the future-oriented remedial measures, declaratory orders in the event of a
Termination of the behavior complained of in ongoing proceedings as well as interim measures
and the acceptance of commitments.

The determination in accordance with paragraph 1 can be carried out with the remedial measure in question in accordance with paragraph
2 issued in a single decision.

The admissibility of a complaint against rulings by the Federal Cartel Office according to Section 19a
results from § 63 paragraph 1. Both against the determination of the outstanding market
overarching significance according to § 19a paragraph 1 as well as against the prohibitions
Legal protection is therefore possible in Section 19a (2). Since a determination according to § 19a
Paragraph 1 adversely affects the economic interests of the company concerned
if necessary, the finding can also be attacked in isolation.

It is to be expected that the finding of a paramount cross-market significance
Competition for only a few companies will be met, too
such a position can be assigned in parallel to one another, and the authorization grounds
location therefore has a narrow target group. The companies are subject to
- even if a norm addressee property has been determined - with their entire behavior
continue to comply with the other, general abuse provisions that are not covered by Section 19a
are displaced and can be used in parallel, provided their requirements are met
are. Sections 19 and 20 therefore remain unaffected as a whole. This also applies to § 19a Ab-
Clause 2 prohibited behavior that, depending on the individual case, also meets the requirements
of Section 19 Paragraphs 1 and 2 or Section 20 Paragraphs 1 to 3a.

To paragraph 1

In paragraph 1 the conditions are formulated under which the Federal Cartel Office in
legally concretized, narrowly defined case constellations the dominant market
determine the overall importance of a company.

According to sentence 1, the norm addressee property requires considerable activity
Markets within the meaning of Section 18 (3a), i.e. an activity on multi-sided markets or
in networks. The relevance criterion ensures that only companies with
Focus on digital business models fall under the norm. Not recorded
are thus companies that operate as a platform or network for either
the company itself - in comparison to its other activities - only a completely
men plays a minor role or that in the relevant markets compared to

Page 85

- 85 -

play only a subordinate role to their competitors. From the norm addressee
In particular, digital platform activities that
connect different market sides of multi-sided markets. Because of the
special properties of such products, especially direct and indirect ones
Network effects, they regularly represent an element of the outstanding cross-market
of importance for competition, to which in particular access to competitive
can belong to advertising-relevant data that deals with intensive network effects itself
reinforced. In addition, network effects are often present alongside resources, data and other
other factors involved in the ability to quickly and effectively absorb and
Expansion of business activities in other markets. It is irrelevant whether the surprising
Cross-market importance for competition, especially on such products
or it was made possible due to other activities. In-
In particular, those companies are also covered by the standard, which in considerable
catch are active in markets within the meaning of Section 18 (3a) whose superior market
significant importance for competition is also due to
feeds their activities in digital markets.

Sentence 2 contains various, non-exhaustive criteria for determining an over-
outstanding cross-market importance for competition, which means that the
depict the company's overall competitive potential. Important evidence for that
Existence of a paramount cross-market importance for the competition
first of all his market position in different markets and his financial strength
or his access to other resources. But especially in the digital sector, they don't play
only the sales achieved matter. Criteria such as cash flow, profits over several years
re, return on sales, etc., can be taken into account as well as user
numbers. In addition to the position on different markets, it is also important how
these markets are interconnected and whether vertical integration o-
other connections between the fields of activity result in opportunities,
to achieve competitive advantages or even to control market access. A be-
In the digital economy, access to competitive
application-relevant data. Ultimately, it can become a paramount cross-market
The importance of a company typically also comes from its importance to third parties
the creation of access to procurement and sales markets. The so-called
Power of intermediation is and should be characteristic of platforms in a special way
therefore with this amendment of the law also entry into the market power test overall
including (see § 18 paragraph 3b and the explanations on this).

The criteria do not have to be met cumulatively and their order is not a requirement.
Intended for a weighting. Rather, the finding continues a paramount
cross-market significance for the competition an overall assessment of all
relevant circumstances.

The determination according to paragraph 1 is at the discretion of the Federal Cartel Office. She becomes the
Guarantee of proportionality to be limited regularly. The length of the deadline
is to be measured in such a way that effective action against the competitively questionable
The company's practices, possibly in several procedures according to paragraph 2, are possible
and a sustainable, positive change in the competitive conditions on the
affected markets can be achieved. It should also be noted that companies
with a paramount cross-market importance regularly a particularly strong
ke and thus possibly also have a permanent position. A reasonable time
will therefore regularly be between 5 and no more than 10 years.

To paragraph 2

According to paragraph 2, the Federal Cartel Office may give companies whose outstanding market
overarching significance for the competition it determines according to paragraph 1, various
Behaviors that are particularly harmful to competition and that are finally regulated
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to forbid. This will make this new instrument, which is
provides for a duty of conduct, as a first step as a real abuse control
designed. The proposed prohibitions do not immediately apply to the addressees of the norms.
remotely, but only after an order by the Federal Cartel Office that the ban
recorded behavior and the affected markets in individual cases according to the principle
the proportionality concretized. Pending an order from the Federal Cartel Office
Paragraph 2 can therefore not result in any civil law injunctive relief or claims for damages
give che. Such a decree generally requires an initial inspection or re-inspection
risk of recovery ahead, if not taking into account the special features of the digital
earlier intervention appears necessary. The with the new § 19a
pursued goals - to limit economic power, to keep markets open and to compete
to protect commercial process opportunities - justify the specified in paragraph 2
behavioral obligations. The catalog of paragraph 2 is drawn up within the framework of § 19a
concluding, but does not preclude the parallel application of other provisions of this
suspend to addressees of § 19a paragraph 1. The standardization of special behavior
show in the context of paragraph 2 does not mean that these behaviors in
Individual cases cannot fall under Sections 19 and 20 at the same time if they may also differ
the requirements of these regulations are met. In this respect, the relevant remain
Conduct according to the principle of prohibition directly to all norm addressees by law
forbidden.

Number 1 enables vertically or conglomerate-integrated companies with superior
gender cross-market importance for competition a self-preference in
Compared to competitors (also recommendation 10 of the report of the
Commission Competition Law 4.0, "A new competitive framework for the digital economy
shaft"). Such self-preference can lead to the closing of markets and
Restrict competitors in the possibility of performance competition
eg to develop and market innovative offers. As a displacement practice can
a self-preference of digital platforms deepen the cross-market effect
and is therefore to be regarded as problematic in terms of competition policy (see also European
cal Commission, decision of June 27, 2017, case 39740 - Google Shop-
ping, there in connection with the examination of disability abuse). It is
assume that a self-preference for companies with outstanding
cross-market importance that is already vertically and / or conglomerate integrated,
have a particular potential to damage competition and in particular
can contribute to a further consolidation or expansion of the cross-market
to promote the position of power of the company (see also Commission Competition
bewerbsrecht 4.0, “A new competitive framework for the digital economy” p. 19 f.). In order to
follows the principle developed in case law that no company
is obliged to promote competitors to one's own detriment, not taking away the relevance
men, however, its range will be assessed on the basis of the circumstances of the individual case
be.

The offense in number 2 covers the unreasonable hindrance of competitors
Markets in which companies with outstanding cross-market importance enter
faster expansion of the market position is possible. "Rolling up" is not yet intended to
dominated markets with inequitable means, such as competitive price strategies, anti-competitive
through exclusivity agreements or bundled offers. From the fact
However, performance-competitive advances, which also corporate
men with a paramount cross-market importance remain possible.
In this respect, the burden of presentation and proof lies, deviating from the general rule of
Sentence 2, at the Federal Cartel Office. Has a potential for rapid growth
one has to start out especially in constellations in which norm addressees have
have certain resources that allow them to stand up to competitors on a
give another market a clear lead. Such benefits can
for example access to customers or individual data collected over long periods of time
be the behavior and preferences of a wide variety of consumers. This should also
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Be the case when doing so risks leverage from a dominated market
consists. This justifies the fact that the respective companies are not yet
Ruled to subject the prohibition of disability to the deepening of the markets
to prevent cross-market importance through undue obstruction. Innovations
should not be impaired. As far as the opening of completely new markets or
to enter markets in which there is no effective competition at all,
must be taken into account that there by a market entry of the company concerned
positive competitive effects can be expected. The word "affect" was instead
of "hinder" was chosen solely for linguistic reasons.

The offense in number 3 is intended to prohibit disability practices.
that are related to the use of data relevant to competition.
The collection, consolidation and economic use of customer and user
data and other data from third parties is particularly important in digital markets
A highly significant competitive factor for all market participants and market sides
(see only the decision of the Federal Cartel Office of February 6, 2019, Az.
B6 - 22/16 - Facebook, Rn. 380, there in connection with a breach of conditions
consumption at the expense of the end user). However, the use of personal data is
even if it can be desirable in terms of competition policy, only under consideration of the
legal requirements, regardless of possible advantages for
consumers or other companies. At the same time, however, there is also a use of data
conceivable that directly or indirectly hinders others. This applies in particular to cons
in which data relevant to competition in a dominated market
which can then be melted on another market to hinder competitors
used in Bern. A special potential for harmfulness resides in the
management of data relevant to competition from various sources because this
typically only companies with significant market power are possible. also
the combination of data from different sources makes them competitive
particularly valuable, for example because existing data is validated and cross-references made
can be. Even if exploitation and disability practices are
management, consolidation and use of data also under § 19 card
are tangible under tell law, is the additional possibility of such a prohibition specifically
to express it to companies with outstanding cross-market importance,
justified. Because it is precisely the possibility of cross-market use that is
advertising-relevant data has enormous potential, innovative offers from competitors
bern to prevent and the cross-market importance of the company so on
to solidify. Especially with norm addressees who already have an outstanding
Having access to data relevant to competition leads to increased access
or another use of competition-relevant data typically for another
Increase in barriers to entry.

The prohibition in number 4 is intended to prevent companies with outstanding market
gain an unjustified competitive advantage by
the interoperability of products or services is hindered. Making the
Interoperability is to be understood broadly and includes all measures that prevent it.
that products can work or interact with one another. Against such
Measures aimed at interoperability may be likely to prevent the
Competitors to secure or further consolidate the market position of the norm addressee.
The lack of interoperability of products is common in the network and platform industries.
fig the basis for the emergence of strongly binding network effects (lock-in
Effects), which can represent a high transition hurdle at the expense of competitors.
When assessing the objective justification (paragraph 2 sentence 2) of such measures
however, are in a special way the competitive ambivalence of interoperability
and other possible disadvantages of interoperability. So the her-
position of interoperability, for example, also mean that in favor of
Network effects affecting competitors of the addressee of the norm are weakened.
Interoperability measures can also include product design options
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limit and hinder innovation. Such measures can also contribute to
This means that the norm addressee gains access to (even) more data through their use. The
second alternative of number 4 addresses possible restrictions on portability
of data. The use of competing offers, especially on markets in the sense
of Section 18 (3a) is often only of interest to consumers and companies
if the data generated when using the previous offer also after
Switching to a competitor can be used. This may require that
the data is available in a structured, common and machine-readable format
or another form of cooperation by the data processor
Company (also recommendation 11 of the report of the Commission on Competition
advertising law 4.0, "A new competitive framework for the digital economy"). Because of that
measures by companies with paramount cross-market importance
which make the portability of such data actually or legally difficult or un-
make it possible, hinder competitors and damage the competitive process.

Finally, the prohibition in number 5 is intended to ensure that the addressees of the norm do not have any advantage
by providing information related to their performance without objective justification
create, perpetuate or exacerbate on deficits. Especially when it comes to providing digital
Services often require detailed information. This can, for example,
concern data, costs incurred, click behavior or ranking criteria. With the help of such
The client can provide data about the scope or degree of service provision or
assess the value of the service. In some cases, service providers provide essential information
However, the information is not passed on to the client or enables the client
the own collection of this information not even if this is done by the
Legal system there is no obstacle. Such hindrances can in particular
the protection of business secrets and the protection of personal data
be. Information deficits, as described above, can depend on their
Scope not only the assessment of the value of the service by the client
Lich affect, but also the change of the client to another
Complicate providers. Companies of paramount importance across the market
not only in particular because of the diverse dependencies of the opposite side of the market
Way, the possibility of such an inadequately designed flow of information on
Enforce the market. You can also use it to demonstrate your outstanding cross-market
to further expand or consolidate its meaning by differentiating itself from competitors
provide justified advantages.

The Bundeskartellamt may conduct behaviors that fall under paragraph 2 sentence 1 in
case do not prohibit if this is objectively justified. The examination of the factual
Justification in the administrative procedure is based on a weighing of interests in the light
the aim of the law aimed at freedom of competition. It is
to take into account the fact that the special facts of paragraph 2 sentence 1 in
special dimensions are borne by the endeavor not to be affected by performance competition
to counteract concentration and expansion tendencies in markets
which network effects strongly promote and accelerate them and therefore
show the emergence and expansion of economic power positions.
In this respect, when balancing the interests of the long-term legal goals, limitation
economic power positions, keeping markets open and protecting competition
to regularly give special weight to competitive process opportunities
especially short-term efficiencies in favor of the companies concerned and
the consumer.

The burden of presentation and proof for the factual justification rests with the
Addressees of norms, at whose expense a non liquet at the end of the procedure is at the expense .
One such regulation for the reversal of the burden of proof in formal and material terms is the
Companies of paramount importance across the market are reasonable because they are
regularly for information on the possible reasons for justification
acts that originate from the sphere of the company, are present there and are
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for example from internal strategy documents. It is also important to consider
ensure that the burden on companies is limited by the reversal of the burden of proof,
because the behavior listed in paragraph 2 is not directly prohibited, but
who are initially subject to the principle of abuse and only in connection with a
by the antitrust authorities
they are activated in relation to behaviors to be specifically named. This is here
also appropriate from a factual point of view because the behavior mentioned in paragraph 2 sentence 1
wise, if they are carried out by companies with an established superior cross-market
of importance for competition are practiced, typically at a high level
Are harmful to competition and the cross-market power position of these
Companies can further solidify. This justifies the individual abuse
to regulate facts in a manner comparable to a rebuttable presumption. So in practice
a significant gain in effectiveness when applying the standard compared to §§ 19 and 20
GWB reached. According to these general regulations, the behavior addressed here can
sometimes also be prohibited; the Federal Cartel Office can, however, to a large extent
Sharing is not based on a reversal of the burden of proof, but must, for example,
positively determine and explain the nature of a behavior.

The arrangement serves the parallel application of Section 32 Paragraphs 2 and 3, Section 32a and Section 32b
that instead of or in addition to a prohibition order, the other
final instruments are available to the extent that they are within the scope of
§ 19a are to be applied sensibly (no reimbursement orders for the past
Ness). Sentence 5 makes it clear that the Bundeskartellamt must make the determination under paragraph 1 and the
Measure according to paragraph 2 can also be taken in a single resolution.

To paragraph 3

Paragraph 3 makes it clear that Sections 19 and 20 GWB remain unaffected. this is also valid
for behaviors covered by Section 19a (2) which, depending on the individual case, also
be able to meet the requirements of Section 19 Paragraphs 1 and 2 or Section 20 Paragraphs 1 to 3a. Around-
on the other hand, any conclusion that behaviors that are un-
ter paragraph 2 are not prohibited, so that they would also be permitted according to §§ 19, 20 GWB.

To number 5

To letter a

To double letter aa

To delete the words "small or medium"

With the new version of Section 20 (1), the scope of protection is restricted to
"Small or medium-sized" companies canceled. As a result, the relative
Market power of a company also arises in relation to large companies that of
are dependent on the relatively powerful company. This creates a
the "modernization of abuse control for powerful companies"
( Schweitzer / Haucap / Kerber / Welker ) implemented the recommendation.

The study bases this recommendation on the limitation of the scope of protection
on small and medium-sized enterprises has long been questioned. Because § 20 paragraph 1
serve not primarily to protect small and medium-sized enterprises, but to protect competition as
Process and institution. The original assessment of the legislature of the 5th GWB-
Amendment that a relative market power over large companies in practice
does not exist, but is now to be regarded as obsolete - regardless of
the new power positions in the digital economy. The
Study from the case practice of the Federal Cartel Office and thus shows empirical fundamental
lay the fundamental possibility of dependency on large companies. The right-
in the past, the SME criterion was also used in certain case groups.
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if further seen. The BGH has in the constellations of company-related
Dependence of the size of the company in relation to the norm addressee (vertical
ratio) and especially not in relation to its competitors (horizontal ratio)
used as a yardstick. In these cases, against the background of the protective purpose
ckes of § 20 paragraph 1 "inevitable according to the nature of the thing", the dependent independent
companies to be regarded as SMEs (see BGH, decision of September 24, 2002, KVR
8/01, para. 28; as well as BGH, ECJ submission of January 19, 1993, KVR 25/91, Rn. 30).

The extension of the protection area applies to all economic sectors and not just to the
digital economy, however, there is a particularly great benefit of this change for the
Expect competition. The study measures § 20 paragraph 1 to that extent an increased practical
Relevance and systemic importance for the pursuit of new competitive threats
applications. Section 20 (1) can thus be of particular importance in the case of
develop disability strategies of digital platforms with a "gatekeeper" position,
because large companies can also be dependent on such platforms.

To complement the new clause

The extension of the scope of protection of § 20 paragraph 1 to large companies is intended to do so
protect against the unauthorized exercise of market power as well as small and medium-sized
re company. Was the function of the SME criterion to attract companies from
To exclude the protection of Section 20 (1) that could avoid dependence,
the purpose of the new clause is to prevent Section 20 (1) from
becomes more applicable in a variety of peer-to-peer agreements.

To implement the recommendation from the study on the "Modernization of Abuse Detection
view for powerful companies "(Schweitzer / Haucap / Kerber / Welker) aims to
amendment in § 20 paragraph 1 sentence 1 aE therefore on a reference to § 20
sentence 1 in those cases in which there is no clear power
equilibrium exists. In this respect it is made clear that a norm addressee is not
exists if the dependent companies with regard to the respective specific dependency
are equipped with an appropriate countervailing power. Such constants
lations are still excluded from the scope of § 20 paragraph 1.
With this change, the case groups previously formed by case law are intended to
Determination of the dependency are not affected.

The existence of adequate countervailing power already precludes the existing one
Legal situation following the case law of the BGH in the decision "Hoch-
Zeitsrabatte "the existence of a dependent relationship (BGH, decision of
23 January 2018, KVR 3/17, WRP 2018, 556, 561 Rn. 29 - Wedding discounts I). Against-
power can exist especially when the company is relatively strong in the market
in turn depends on the beneficiary. It should be noted, however, that
in these cases of interdependence, not every dependency already exists
Elimination of the norm addressee property, but only one that leads to a
significant imbalance. In this respect, the BGH has already made the same decision
found that a clear asymmetry of the mutual dependencies
must be taken into account (BGH, loc. cit., Rn. 47). With the addition, these thoughts become out
the case law of the BGH has been converted into a legal regulation.

In the event of mutual dependencies, it is therefore made clear that only such
Companies can have a relative market power that is significantly less dependent
than the contractual partner (s) are (significant imbalance). In the case of a large
With symmetrical dependency, however, relative market power is not
costume. A clear imbalance comes into consideration especially in constellations
in which a termination of the contractual relationship for the contractual partner
would have different consequences, for example with regard to the relative importance of the
lending sales in relation to the total sales of the respective contractual partner
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in the relevant market. Special questions can arise, for example, with supplier
Relationships in the automotive or IT sectors arise if contractual partners have a
specialized and not readily available for sale outside of this contractual relationship
Agree on or provide a good or replaceable service. With this performance the
Contractual partners do not simply switch to other providers or buyers, are here-
but may be affected to a different extent by. For example, a company is supposed to
towards a provider of software specially created for this company
cannot claim a dependency if the software for the business
business of this company is of minor importance, while they are in the
The software provider accounts for a significant part of the turnover.

Re double letter bb

The change serves - like the insertion of § 18 paragraph 3b - that of the study
for the "modernization of abuse control for powerful companies" (Schweit-
zer / Haucap / Kerber / Welker) recommended inclusion of the concept of intermediation
power. In addition to being anchored in the criteria for evaluating the market position of a
Company is also a modification of the rule for determining relative
Market power appropriate. Because arranging access to sales markets can be a
Establish dependency on the intermediary, provided that sufficient and reasonable possibilities
opportunities to switch to other sales or procurement channels are no longer
stand. However, such a dependency does not necessarily have to be opposite
all providers exist, but depends on the circumstances of the individual case
les to judge. Therefore, intermediation power can also play a relevant role in the
Application of § 20 paragraph 1, because a dependency within the meaning of this standard
just does not have to be available for all companies on the opposite side of the market.

To double letter cc

It is a consequential change.

To letter b

With the addition of Section 20 Paragraph 1a, a recommendation from the study on "Modernization
of abuse control for powerful companies "(Schweit-
zer / Haucap / Kerber / Welker) implemented, which the antitrust regulation of a limited
th data access claim has proposed. According to the findings of the study
can access to competition-relevant data in the digital economy via innovation
decision-making and competitive chances. Assuming that the usable
In future, data across the entire value chain will become essential
One of the drivers of economic development, the possibility of data access
at least one of the decisive factors for the competitiveness of an economy
be.

This recommendation is implemented with the newly inserted § 20 paragraph 1a,
that the case group of data-related dependency is standardized by law. So that will
clarified that a dependency on a data available at a company
existence below market dominance. The refusal to admit
In addition to this data, an unreasonable obstruction within the meaning of Section 20 Paragraph 1 in
In connection with § 19 paragraph 2 number 1. The reference to § 20 paragraph 1 carries
the fact that a right of access to competition-relevant data then
can be useful if and to the extent that the advantages of multiple use of the
The disadvantages of losing exclusive control over that data
predominate.

With Section 20 (1) there is already a regulation for recording imbalances
below the threshold of dominance. In the past, this standard has
established an application practice that allows critical data access constellations and
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below the threshold of dominance. With reference to § 20 Ab-
Clause 1 is, in particular, a recourse to previous case law on Section 20 (1)
possible. Incidentally, the regulation is deliberately kept open to include new types, but of
to the interests and economic valuation comparable constellations
capture.



Against this background, sentence 1 initially only establishes a new category of dependent
the data-driven dependency. This can result from the dependency on the
Access to data relevant to competition. At its core is the data-related dependency
a further development of the known case groups of company-related resp.
demand-related dependency. However, with a view to data-specific cons
tellations on a robust and differentiated case law. With § 20 paragraph
1a sentence 1 is therefore essentially only one clarification - also recommended by the study
performed. In marginal areas, however, the new category also represents an expansion
tion of the previous concept of dependency. The case law has already in
a factual relationship in the past in the case of company-related dependency
let suffice between norm addressees and norm beneficiaries; in this context
However, it depends on the factual orientation of a business model over decades
another company was turned off (see BGH, judgment of October 6, 2015, KZR 87/13
Porsche Tuning). Section 20 (1a) sentence 1 now makes it clear that it is for a data-related
Dependence on such a factual or contractual relationship is not required.

Following the study - if there is a dependency - unreasonable disabilities
In particular, two constellations are conceivable. Both constellations are in progress
Development of the previous case law on Section 20 (1) of the applicable law
and therefore do not require any constitutive new regulation:

The first constellation concerns contractual relationships within value-added network
work. The study understands this to mean " the often complex multi-stakeholder
Constellations in aftermarket and IoT contexts [...] in which often diverse services
are offered by different service providers ”(see study, p. 156). So-
if, therefore, joint value creation contributions are made, the im
Data arising jointly within the framework of the underlying contractual relationships
and can be used taking into account the respective contributions to value creation.
nen. In practice, such sharing is common
Value added data often provided in the mutual interest of the contractual partners,
for example because this improves the respective contributions to added value
can be achieved. Therefore, sharing is often used in practice
enables corresponding regulations in the contractual relationships. Accordingly
according to the assessment of the study, does data access also fall into
area of ​​contract and general terms and conditions law. The situation can be different, however,
if there is a relevant imbalance in market or
There is bargaining power. On such constellations an unequal distribution of
The new regulation of data access aims at market and bargaining power. Under
under these circumstances it is conceivable that the more powerful company
only uses the data resulting from the control for itself and does not give the contractual partner any (
grants a reasonable) right of access. The contractual partner can do this in his own economic
restrict economic activities if, for example, the contractual partners have different
offer the components of a product to consumers. A contract partner
but can also, for example, in the selection of secondary services or the switch to
a competing product by preventing data access.
In all of these cases there can then be a closure of upstream or downstream
Markets are coming.

A second constellation concerns the data access of third parties, the services on a front or
want to offer the downstream market without previously being in business or contractual
to have confessed. In these constellations, restraint is generally required
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and to pay special attention to the examination of inequity. What the
dependency of the third party, the new category of data-related dependencies
clarified that not even in contractual relationships with the norm addressee
standing companies can be unreasonably hindered. In these constellations
an unreasonable handicap is conceivable if the data is based on significant own
Value creation of the access petitioner or without access a bequest
downstream markets are threatened (see BGH, judgment of January 31, 2012, KZR 65/10
Marg. 31 - Advertisements). Since the jurisprudence has so far been cautious and insufficient
it is also clear as far as the first third-party delivery is concerned, i.e. as far as a
business transactions for the corresponding service have not yet been opened, § 20 provides for
Clause 1a Clause 2 makes it clear that the refusal of access to such data that the
relatively powerful companies had not yet provided a
can constitute an undue disability.

The interests of the addressee of the norm and of the
Weighing up potential access. Especially in the last-mentioned third-party constellations
the impact on the incentive for data collection must be taken into account. Alone the
empirical finding of exponential growth in the production of data indexed
not yet that there would be enough incentives to produce data
if there were access rights. For an inequity in refusing the data
access also speak of circumstances such as the closure of se-
customer markets by denying access to the involvement of the dependent
Company involved in the generation of the data relevant to competition or a significant one
Potential for additional or increased added value contributions on the part of the dependent
Company.

This should take into account that the assertion of the access claim
excessive disclosure of a new business model is not required
may do. To enable new business models, it is also irrelevant whether the
The norm addressee himself already uses the data he controls. Finally, the
In the context of the inequity check, it must also be taken into account whether and with what
cleaning effort the data in question in accordance with data protection
right - which remains unaffected by the present regulation - be issued
the can. The data must be released from the point of view of data protection law
be admissible regardless of the question of an antitrust access claim.
This is not intended to provide a new legal basis for the lawfulness of processing
be created.

A right to access is only appropriate with regard to data that is
are accessible to other companies themselves and to others without undue effort
Contract partners - for example within a value network - accessible
can be done. Accordingly, it may be under the examination of the
Inequity has to be taken into account, for example, if high costs for the access
making existing data that would be incurred that would not be proportionate
nis to the added value contribution of the dependent company. In addition
All other circumstances can be taken into account in the inequity check,
that are relevant for granting data access. For example, this can be
fictitious costs of data generation, the cleansing of trade secrets and per-
personal data or the impairment of incentives to generate, store
tion as well as maintenance of the data, which is more against an undue obstruction by a
Can speak denial of access. This may turn out differently, if
far offers the access pet for which the more powerful company emerges-
to pay the costs (in part).

Likewise, the lack of an existing accessibility within the framework of the uneducated
assessment can play a role, for example with regard to the cost of the
more powerful companies by opening access.
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A data access claim should in particular relate to the
the and this data also available will be limited because only then
a claim to access appears to be justified from an equity point of view. Of the
However, the claim also includes data that is only used to protect operational
and business secrets or personal data must be
sen. In principle, however, constellations in which the
Collection of not yet available data is required. As it were excluded
should be an access claim on the one hand if the intended added value
also on the basis of data access via the user of the product economically
is possible (see EGC, judgment of September 14, 2017, case T-751/15, Contact Soft-
goods) - in such cases, due to the existing alternative, already
there is no dependency - and on the other hand if the access to corporate
Usage data touches trade secrets or if competition sensitive data
be transmitted.

To letter c

With the insertion of § 20 paragraph 3a, a recommendation from the "Study on Modernization
Abuse Control for Companies with Power in the Market ”implemented, which advocates
the establishment of a new state of intervention to reduce the competitive
Has expressed problems caused by the so-called "tipping" of markets.

The study understands the term “tipping” to mean the transformation of one through strong one
positive network effects shaped market with several providers to a monopoly
table or highly concentrated market. This "tipping" of markets can be
success of companies in performance competition and is in these cases
Unobjectionable in terms of competition policy. However, constellations are also conceivable
in which companies “tipping” markets with targeted disability strategies
and thus bring about through non-performance-competitive behavior. The fears
Genes in connection with a “tipping” of markets are also empirical
verifiable and proven by the experience of the antitrust authorities. So the federal
In a decision on real estate platforms, the cartel office determined that a
In conclusion, the “rather limited” risk of “tipping” on the affected market
can reduce (decision of June 25, 2015, B6 - 39/15 - Immowelt / Immonet).
In addition, in a decision on the product market for ticket
system services discussed whether because of reciprocal incentives for growth
“Tipping” is threatened or has already started, even if this question ultimately remains open
(decision of December 4, 2017, B6 - 132 / 14-2 - CTS Eventim, Rn. 169).
In a further decision, the Federal Cartel Office based more intensive
Investigations found that the social network market according to its market structure
and the other market power factors according to § 18 paragraph 3a and paragraph 3 a "tipping" -
Market is and Facebook has emerged as a monopoly or quasi-monopoly
(Decision of February 6, 2019, B6 - 22/16 - Facebook, Rn. 387 et al.).

In the cases of targeted creation of a "tipping" with non-
Competitive performance means rapid intervention by the competition authorities
required, since a "tipping" once done is practically impossible to undo
is. The study identified protection gaps in German antitrust law because they are unilateral
Behaviors to induce “tipping” with non-competitive performance
Funds cannot currently be prohibited in time. Rather, there is only an intervention
after the emergence of market power relevant under competition law - and thus possibly too late -
possible. Therefore, the study recommends a new state of intervention in the
supervision to enable the antitrust authorities to take action earlier.

The new regulation in Section 20 (3a) takes up this recommendation and establishes an
grievance against the hindrance of competitors in the independent
gen achieving network effects. The state of intervention is systematically linked
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to § 20 paragraph 3, whereby companies with superior market power to standard address
be sown. This means that the antitrust authorities will intervene against "tipping"
Process at a comparatively early point in time at which an affected
Company has not yet crossed the threshold to market dominance. One more
earlier intervention at a point in time at which an affected company has not yet
has once crossed the threshold of superior market power (i.e. at a possible
The “tipping” process that is just beginning) is intended, however, with Section 20 (3a)
not be made possible. Because on the one hand it is very difficult at this point
to predict which of several possible
companies later benefit from "tipping" as a dominant company
would. On the other hand, an even further lowered intervention threshold would also
take capture due to circumstances such as size or the
available resources, would not be able to “tipping” the
Bring about market. At these companies, the achievement of network effec-
ten even lead to the pursuit of a competitively desirable
Pressure on powerful companies becomes possible in the first place. Compared to such
Company would intervene too early against behaviors aimed at achieving
Network effects from a competitive point of view may be counterproductive and could reduce the position
even strengthen powerful companies.

The scope of the new state of intervention is based on the competitively
lematic constellations because the standard only applies to markets as defined in Section 18
Clause 3a recorded and based on pronounced network effects. The study has these markets
identified as tipping-prone markets, for which a special item is considered to be competitive
is seen as politically appropriate and necessary. With reference to the established
in practice and in the scientific literature
The criterion of network effects in Section 18 (3a) number 1 ensures that
the regulation can be applied in a legally secure manner.

The encroachment includes the disability via the first condition
the independent achievement of strong network effects by competitors. Different
as § 20 paragraph 3, the new paragraph 3a not only protects small and medium-sized but also
change all competitors, because in network markets also compared to large companies
a superior market power can exist. The standard is formulated openly and is waived
on the naming of standard examples in order to also include new, currently unknown dimensions
measures to capture the obstruction in achieving network effects. After-
Current knowledge counts in particular the prohibition or obstruction of the
so-called multi-homing (i.e. the parallel use of several platforms) and the more difficult
change from platform to problematic behavior (see basic
The study by Crémer / de Mon-
tjoye / Schweitzer, “Competition policy for the digital era”, p. 57 f.). Only that is protected
independent use of network effects, so that the refusal of interoperability
lity does not fall under this encroachment. By refusing to interoperate
nonetheless, other antitrust regulations can be violated (cf.
especially § 19a paragraph 2 number 4), the applicability of which remains unaffected.

As a second prerequisite for the application, the encroachment requires the serious
There is a risk that performance competition will be restricted to a not inconsiderable degree
becomes. Due to this condition, the intervention is a hazard
designed with the specific behavior in the case of proven danger for
the competition is prevented regardless of evidence of concrete effects
can be. This is intended to make the encroachment, especially in cases related to
digital markets, enable rapid intervention by the antitrust authorities. The danger
This includes a regulation similar to the concept of “market disruption”
the case law (see last BGH, judgment of November 20, 2003, I ZR 151/01,
WRP 2004, 896 - 20 minutes Cologne) in the UWG - and thus also in a legal area
with reference to competition - a dangerous situation established. For antitrust law
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in particular justifies the high risk to competition posed by a disability
the independent achievement of pronounced network effects can be assumed (see
also the study by Crémer / de Montjoye / Schweitzer, “Competition policy for the digital
era ”, p. 57 f.), the establishment of such a dangerous situation.

To number 6

The change includes a moderate lowering of the requirements for the use of
interim measures to notify the antitrust authorities in accordance with the provisions of the coalition
contract to enable faster intervention (especially in the digital economy).

Need for interim measures, especially in the digital economy

The detection and remediation of violations of antitrust law by the antitrust
authorities or private legal protection usually takes a not inconsiderable
time to complete. During this period there may be a risk of
if the legal violations persist, considerable damage to the competitive
conditions or for individual companies concerned occurs after the
It may be difficult to remedy the violation. This is especially true
in the event of legal violations by powerful companies and in digital markets
because of self-reinforcement effects and the easy scalability of the offer in
decisive decisions can take place in a short time. In this constellation
Acting quickly can be particularly important to ensure that the
fair performance competition is decided on the success of the markets for new suppliers
ter remain open and the incentives for innovations are permanently secured.
The Commission Competition Law 4.0 also sees the need for the instrument
to use temporary measures in digital markets more effectively and in a more targeted manner
(See report by the Commission on Competition Law 4.0, “A new competition framework for
the digital economy ”, p. 73ff.).

The antitrust authorities should therefore intervene promptly where necessary
be possible without restricting or unreasonable legal guarantees.
proportional burdens are brought about for the company or companies concerned.
An instrument for accelerating the reaction in such cases can be provisional measures
measures that serve to bring about a temporary safeguard in order to achieve sustainable
Avoid damage to the competition or individual companies affected. The-
This instrument can be particularly useful in cases where misuse
common practices and restraints of competition with comparatively simple means
can be turned off. One should think about the temporary non-application of the contract
restrictions (exclusivity requirements, most-favored-nation clauses) leading to a
Obstruction of competitors or a foreclosure against market entries lead to
Ren. Further examples are the exposure to tying practices, to which a competitive
anti-advertising displacement effect, or the obligation to record or
Continuation of a business relationship that requires preliminary services or access to interfaces
len or other institutions that are unrelated to the market participation of the customer
are venial. That this results in partial results of the main proceedings
se or at least temporarily anticipated, the provisional measure is intended
not fundamentally oppose this.

Problems under the current legal situation and need for regulation

Because of the lack of practical suitability of Section 32a in its current version
Need for regulation in the form of a lowering of the application requirements. Which he-
The basis of power in Section 32a has largely the same wording as the corresponding
de Authorization basis of the European Commission in Article 8 of Regulation (EC) No.
1/2003. In the law enforcement practice of the competition authorities so far neither articles
kel 8 VO (EG) No. 1/2003 nor § 32a played a role, as neither of the two authorizations
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basics has so far been applied. Before the codification in Article 8 VO
(EC) No. 1/2003, however, at least the European Commission has repeatedly referred to the
not codified instrument of interim measures resorted to. It appears
therefore that the requirements for the application of Article 8 of Regulation (EC) No. 1/2003
and also from § 32a tends to be too high and the standards are not effective in practice
are. Against this background, a revision of the requirements of § 32a
GWB required to give the antitrust authorities within the scope of the GWB the instrument
of interim measures in an effective form that can be used in practice
To make available.

This is not opposed to the fact that Directive (EU) 2019/1, which in its Article 11 also
a power to issue provisional measures demands, with regard to the offense
standing requirements based on Article 8 of Regulation (EC) No. 1/2003. Because so far
it is expressly a minimum standard available to every authority
must stand. Directive (EU) 2019/1 emphasizes in recital 38 that it
member states are free to give national competition authorities more extensive powers
sen to impose interim measures. There is also highlighted
that the competition authorities must be empowered to keep up with developments in
to keep pace with rapidly changing markets and that this further
can justify statements aimed at making temporary measures more effective.

Form and reason for the change in detail

In order to ensure the practical effectiveness of Section 32a, a lowering of the
requirements of this authorization basis are required. In other Member States
the European Union - especially in France - have competition authorities
competition through the use of interim measures with lower
conditions than those in Article 8 of Regulation (EC) No. 1/2003 and Section 32a can effectively protect.
In Great Britain, the requirements in the recent past (2014) have also been
if lowered, to the importance of the instrument of interim measures
to increase in application practice. Therefore, there is a specific regulatory
or the need for change with regard to the risk situation, the requirements for the
Evidence and the explicit standardization of a proportionality test.

Hazardous situation

An effective application of Section 32a requires a lowering of the requirements
regarding the risk situation. Evidence of irreparable damage
for the competition is at the point in time when interim measures are
costumes and are expedient, extremely difficult to lead and in the application
training practice has not yet succeeded.

Nevertheless, a special justification is required, if only more summary
Examination of the factual and legal situation, a provisional regulation is made, which with noticeable
interfering with the business model of the company concerned
can. There must therefore be a serious threat of damage in the event that the emergency measure
me is not performed. This is reflected in the proposed standard by
that the emergency measure must either be necessary to protect competition or
an imminent, serious damage to another company
mens avert. The authority must check whether, against the background of the
the urgent measure is necessary and with regard to the competitive
is proportionate to the commercial interests of the company concerned. About the
What is required of the measure, as is the case with the subject of competition and its
If the process is to be checked undisturbed, temporary measures for protection are more specific
to make higher demands of other companies. There must be a serious one here
Imminent harm to the other company. On the one hand, this continues
anticipate that the impairment will already last or be expected in the near future
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is. On the other hand, the impairment is sufficiently severe, especially if
if they permanently damage the competitive position of the company concerned.
can or must even be feared that the company will result from the
exits the market. A similar regulation that, on the one hand, involves public
ressen and, on the other hand, individual companies (under increased preconditions
gen) is also in the UK to strengthen the instrument of interim measures
Measures have been introduced.

The object of protection of the new regulation continues to be primarily competition in the sense of a
undistorted competitive process. In addition, as part of temporary measures
but exceptionally justified damage to specific others
Allowing companies to intervene in the norm. This is appropriate because
Certain practices that offer interim measures are more typical-
against certain other companies and consequently also the competitive
advertising can damage overall. Such measures, such as delivery or purchase
refusals, also in connection with unequal treatment or the question of admission
gangs to essential facilities, can be with the affected companies in a short time
Time lead to existential damage. It is precisely in such constellations
GWB, even with a fundamental focus on maintaining the competitive
overall, the protection of individual companies is by no means alien. This shows
such as the boycott ban in Section 21, which is also non-competitive
assign to each company addressed and acknowledges that of these
a threat to competition. Especially when it was imposed
interim measures not possible full clarification of the facts and
The legal situation makes it easier to determine a concrete potential for damage to other companies.
be conceivable than the damage to competition that may result
all in all. This makes the norm more operable.

With the further development of § 32a, however, the functioning express law
protection by civil law. This is true because of the default
in Article 4 (5) sentence 2 of Directive (EU) 2019/1, according to which the competition authorities
must be free to choose the issues to be addressed, over a wide range of
discretion and not as a decision-making body in disputes between
between individual companies. Because according to the specifications of the directive (EU)
2019/1, even in the case of complaints that have to be examined in the
Be able to reject them with reference to your own priorities. For loading
The companies affected therefore have no actionable right to take action
the antitrust authorities. However, the Bundeskartellamt is to be put in a position to
special individual cases in which there is a high potential for damage, quickly
to react without necessarily affecting the overall competition
to have to point out.

Requirements for the proof

The infringement cannot be concluded as part of interim measures
ascertain the safety. Against the background that interim measures in the
Intervene in the company's rights without identifying a violation, but must
there must be a certain probability of a violation.

It is predominantly assumed that a prima facie has so far been determined according to Section 32a
There must be an infringement, as stipulated by the European parallel provision (Article 8
VO (EG) No. 1/2003) expressly requested. However, this standard is not guaranteed,
especially since there is also a lack of practice and jurisprudence at European level. So that
there is a risk that the requirements for establishing an infringement will be similar
Lich are set high as in the main proceedings. This should be an essential one
Reason that the interim measure in its current form is hardly practical
cal importance.
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Other European antitrust regimes use different, sometimes lower requirements
struggles. For example, the French competition authority is already then
order interim measures when there is a possibility of infringement
is set out. In the United Kingdom, a reasonable suspicion (" reasonable sus-
picion ”). Further formulations to be found are that a violation is credible
must be made or likely. In any case, a time advantage can be compared
to decide on the main matter can only be reached if this opposite
a significantly reduced level of security and less extensive investigations
are long enough.

Specifically in the context of interim measures in antitrust law, the CFI stated
"absolute certainty" with regard to the occurrence of damage is not required,
but a "sufficient degree of probability" (EGC, decision of 12.
May 2010, T-30/10 Rn. 31). In order to specify this, see Section 32a (1) sentence 1
the standard known from other legal provisions in Germany of the "over-
prevailing probability ”. The antitrust authorities can then make their assessment
based on whether it is at the time of adoption of the interim measure after provisional
Examination appears more likely that a violation was also found in the main proceedings
that this will not be the case (“ more likely than not ”).

Proportionality test

The lowering of the requirements of section 32a is not intended to be excessive
Application of the instrument of interim measures.

According to sentence 1, the antitrust authority must check whether the intended measure is being taken
is required. Against the background of the subject matter of the standard, the express measurement
as such it may be necessary to commence the procedure after merely a summary examination
to justify the factual and legal situation. Furthermore, the authority has to check whether
against the background of the threat of damage to the objects of protection of the standard
also with regard to the opposing competitive interests of the affected
company is proportionate. The objectives pursued by the arrangement must
are therefore in a reasonable proportion to the burdens that the
Measure affected companies with regard to their activity in competition
moves.

To protect the companies concerned, sentence 2 also includes a hardship steal
sel, which is based on Section 67 (Section 65 old version). She is supposed to prevent that
a provisional measure indicated from a competitive point of view becomes irreparable
Damage and in particular a threat to the existence of the norm addressee. Only in
With regard to this hardship clause, the company concerned bears the disclosure or
Burden of proof for the existence of their requirements. This is justified because it
regularly about internal company facts, especially business figures
hen will. In this respect, however, it is sufficient to take account of the special situation of the emergency measure
to carry out a credible presentation with a substantiated lecture on the
stands that give rise to a particular hardship. Further investigations by the cartel
authority does not rule this out.

To number 7

In § 32c, the existing instrument of the
so-called chairman's letter added. In addition, the regulation is on the one hand to
an authorization basis for the Federal Cartel Office added, general administrative
set principles of how it will exercise its discretion. For another, will
a right to a decision by the Federal Cartel Office under paragraph 1 under
correct conditions standardized.
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To letter a

The previous text of § 32c will become a separate paragraph without any change in content
convicted.

To letter b

In paragraph 2, the instrument of the so-called chairman's letter, which the federal
Cartel Office developed in practice in addition to the decision under paragraph 1
has put it on a clear basis. This possibility of informal advice
the Bundeskartellamt has proven to be very successful and efficient in practice.
In particular, the instrument is through the waiver of a formal decision and
the associated increased need for investigation faster and for the company
men little burdensome. Companies can request an informal entry
contact the Federal Cartel Office for an estimate of a cooperation project. The federal
The cartel office may then inform the companies involved in a simple letter that
it refrains from an in-depth examination in exercising its pick-up judgment. The federal
The cartel office has made increased use of this in recent times and a large number
of cooperation projects, especially in the digital sector, with a corresponding
supports the assessment. From the authority's point of view, the projects could do without
antitrust concerns are implemented, sometimes even after minor adjustments
gene.

Paragraph 3 adds the option of the Federal Cartel Office to Section 32c, general
Establish administrative principles. Against the background of the system of legal
Such general administrative principles can help businesses
to help achieve more legal certainty. After the abolition of the registration system for
anti-competitive agreements with Regulation (EC) No. 1/2003 and the
7. GWB amendment is for companies to self-assess their antitrust law
the permissiveness of their agreements and concerted practices
and bear the associated legal risk. With the simultaneously introduced
In accordance with Section 32c, the possibility was created of an official assessment in individual cases
to get. The companies are making use of this despite the declared willingness of the
Antitrust authorities have so far only been reluctant to make such decisions.
The publication of administrative principles is intended to reduce uncertainties about the
The Bundeskartellamt's exercise of discretion has been eliminated and companies are better off
the instrument of the § 32c decision and alternative informal possibilities of a
official assessment. In addition, these administrative
principles prescribe the prerequisites and framework conditions for such advice.
draw and also show the form in which the results of the consultation by the
Bundeskartellamt can be made known. That supports the production of
Legal security for companies in specific individual cases. The new regulation should
in particular, that companies promote the opportunity for innovative collaborations
Use more than before, especially in the digital environment. Especially with new types of cooperation
ons forms, such as product- or industry-specific sales platforms or access
The merging and sharing of certain data can prevent competition law
Assessment of the project from the company's point of view, a possible implementation obstacle
nis represent. The administrative principles of the Federal Cartel Office do not limit that
Discretion of the state antitrust authorities and also include stipulations accordingly
Administrative principles by the state cartel authorities.

Through paragraph 4, companies or corporate associations also receive
a right to a decision by the Federal Cartel Office in accordance with paragraph 1, if
these requirements are met and a special legal and economic inte-
There is an interest in the decision (recommendation 14
of the report of the Commission on Competition Law 4.0, “A new competitive framework for
the digital economy "). The bond associated with conducting such proceedings
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limit additional resources at the Federal Cartel Office to an acceptable level,
the right to horizontal cooperation is limited, such as the realization of
Network effects, the shared use of data or the construction of platforms
men in the field of Industry 4.0. Is not covered by the claim
thus, for example, the examination of selective sales systems of individual companies. A
special legal and economic interest in a decision according to paragraph
4 sentence 1 can be particularly in the case of complex new legal questions and extraordinary
high investment volume and expense. Even in the case of paragraph
4, the structure and depth of the specifics for a decision according to paragraph 1 remain
conducted investigations in the dutifully exercised discretion of the Federal
cartel office. This can reject an application according to paragraph 4, if due to him
available knowledge is not foreseeable with sufficient probability that
there is no reason to take action.

In the interests of the company, certainty about the antitrust authorities in the foreseeable future
To receive an assessment of your cooperation project is provided in paragraph 4 sentence 2.
hen that the Federal Cartel Office has an application under paragraph
4 sentence 1 should decide. The Bundeskartellamt then either makes the decision
according to paragraph 1 or it notifies that the requirements of the claim according to paragraph 4
Sentence 1 does not exist or that there are concerns about the project that are not covered by
Sufficient certainty can be dispelled to make a decision under paragraph
1 to meet. Such a notification can, however, possibly form a basis for further accompanying
implementation of the project by the Federal Cartel Office and lead to it - also
after adjustments - but still implemented in agreement with the Federal Cartel Office
can be.

To number 8

To letter a

The wording of § 32e paragraph 1 is expanded to clarify that
Cross-sectoral investigations according to this rule also in certain ways
from behaviors. This is to ensure that even
potential abusive behavior or possible violations of
consumer law regulations (see § 32e paragraph 5) on the subject of a proceeding
rens can be made that are not in a particular type of agreement
knock down.

To letter b

With the change, a reference is made to the changed regulations on the investigation
rights adjusted.

To letter c

With the change, a reference is made to the changed regulations on the investigation
rights adjusted.

To number 9

The newly inserted Section 33a Paragraph 2 Clause 4 creates a rebuttable presumption
plus the impact of the direct suppliers or buyers of a cartel
Legal transactions with companies involved in cartels are regulated. From such a rain
The legislature had to act when implementing Directive 2014/104 / EU on antitrust
Compensation for damages through the 9th GWB amendment has deliberately been refrained from (see BT-
Printed matter 18/10207, p. 56). The background to this was that Directive 2014/104 / EU
did not contain any corresponding specifications on the criterion of being affected. Because it
this criterion - as far as can be seen - is a special regulation of the German
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acts under European law, there was no reason to do so
legislator for a specification in this regard. A rebuttable presumption was made through
The 9th GWB amendment therefore only regulates the occurrence of damage.

Since the 9th Amendment to the GWB came into force, however, doubts have arisen as to whether
compensation claims due to a cartel without an extension of a presumption
can be effectively enforced on those affected. The reason for this is in particular
dere the judgment of the BGH on the rail cartel (BGH, judgment of December 11, 2018, KZR
26/17, WuW 2019, 91), with which the Federal Supreme Court (BGH)
judge established prima facie evidence of the damage caused and the cartel
has declared that it is not applicable. As a result, fears were expressed that
this case law allows those affected by cartel agreements to assert
Could make compensation practically impossible or excessively difficult (cf.
e.g. OLG Düsseldorf, judgment of 23 January 2019, U (Kart) 17/17). One such
The result would be against the background of the case law of the ECJ, according to which everyone the
Possibility to claim compensation for violations of antitrust law
Must have damage (see ECJ, judgment of September 20, 2001, C-453/99 - Courage
and Crehan; Judgment of July 13, 2006, C-295/04 to C-298/04 - Manfredi), with regard to
the principle of effectiveness problematic.

With its judgment on the rail cartel II (BGH, judgment of January 28, 2020, KZR 24/17,
[Insert reference]) the BGH has now made further important clarifications,
but at the same time also confirms that for the application of the principles of apparent
there is no evidence of the typicality of the sequence of events required for this. Much more
the question of whether damage has occurred, and who may respond to it,
final examination of its amount, taking into account all circumstances, whereby the
Judges must also take into account empirical principles. For example, one argue
actual presumption that the prices obtained in a cartel were within
Cut above those who lie without the anti-competitive agreement
would have formed. This assumption gains in weight the longer and more sustainable
a cartel was practiced and therefore the higher the probability that it
had an effect on the price level that changed as a result of the elimination or
at least a strong dampening of competition. With a quota and
Customer protection cartel also has a strong indicative effect based on experience
price level influenced by the cartel agreement. Get the judge to the
Conviction that the affected market is not just about individual sales transactions
higher prices than would have been the case without the cartel agreement
but the cartel agreement is generally based on the
companies have had enforceable prices, there is basically no need
Further findings on the “cartel bias” of a specific order.

Against this background, the new section 33a (2) sentence 4 regulates the cases of non liquet.
This concerns the situation in which the trial judge raises the question of whether legal transactions concerning goods
or services with companies involved in the cartel that are factually, temporally and geographically
fall within the scope of a cartel, were also covered by this cartel, despite
comprehensive appraisals of all circumstances of the individual case, taking into account the
relevant experience sentences can neither positively nor negatively determine.

Therefore, in Section 33a, Paragraph 2, Clause 4, a rebuttable presumption is regulated
Legal transactions with companies involved in cartels and thus in favor of direct
available suppliers and buyers (and via the also new § 33c paragraph 3 sentence 2
also for indirect buyers in the case of a passing-on) of a cartel, according to which this
within the factual, spatial and temporal range of the cartel from the latter
Cartel affected. This regulation is intended to ensure that the injured party
In a cartel, effectively claim the damage suffered from the cartel participants
can. So far, the assertion of claims for damages has often already
because of considerable difficulties, because the evidence of the antitrust authorities
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the plaintiffs for lack of appropriate information
was not possible. Due to the presumption of conformity, it now falls within the responsibility
rich of the defendant to prove a lack of bias in specific transactions. As
Cartel participants are also better able to do this than the plaintiffs who are not without
Further be able to access relevant information. By referring to
Legal transactions with companies involved in the cartel include the presumption of
exposure to so-called umbrella price effects. However, this restriction is no
say connected, whether and to what extent an affected person in such constellations
unity can exist.

Due to the rebuttability of the presumption rule, the defendants are involved in the cartel
Companies are also adequately protected against unauthorized use. The
This is one of the reasons why the rebuttable presumption weighs on the defendant companies involved in the cartel
not excessively, because in a court case the specific damage
height must be determined. In this respect, an assumption is made on the regulation
The amount of damage that was already incurred in connection with Directive 2014/104 / EU on antitrust
compensation was discussed and is still being discussed today. So far has
However, as far as can be seen, only Hungary decided to adopt the directive
2014/104 / EU on antitrust damages, such a presumption of damage
hey to fix. In German law, such a presumption is therefore not mandatory.
This is necessary because the amount of damage can be estimated in accordance with Section 287 of the German Code of Civil Procedure. In-
if the BGH already has the decision of a higher regional court because of
Legal errors in the implementation of such an estimate repealed (BGH, judgment
from July 12, 2016, KZR 25/14, WuW 2016, 488 - Lottoblock II). However, this development
decision of the BGH no cause for concern that the estimate of the amount of damage
by courts in proceedings for cartel damages according to § 287 ZPO
high demands on the application of § 287 ZPO made practically impossible
will. Therefore, there is currently no need for action by the legislature.

As a regulation on the substantive content of claims for damages
the violation of antitrust law is followed by the rebuttable presumption of being affected
the general rules and the entire law in force and therefore only applies to
compensation claims that arise after this point in time.



compensation claims that arise after this point in time.

To number 10

The addition of sentence 2 in Section 33c (3) removes the presumption of antitrust
Affectedness declared to be applicable accordingly in favor of indirect customers. There-
with is to prevent the procedural situation with regard to one and
the same goods or service only through the resale of these goods or
Cartel-affected service deteriorated. Applied before the onward
tion the presumption of cartel involvement in accordance with Section 33a (2) sentence 4 in relation to
a legal transaction with which the immediate buyer of a product or service
has acquired, its indirect buyer, who has this goods or service
tung can benefit from this assumption. Requirement for this
The acquisition of goods or services within the meaning of § 33c Ab-
clause 2 clause 1 number 3, because only for these goods or services
rolling of the surcharge comes into consideration. The addition occurs like Section 33a (2)
Sentence 4 as a substantive regulation according to the general rules like the whole
Act in force and therefore only applies to claims for damages that are made after this time
point arise.

To number 11

The change eliminates an editorial error.
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To number 12

With the change, the domestic turnover thresholds are adjusted to an appropriate one
Bring about a reduction in the number of notifications in merger control proceedings. In the international
In comparison, the German system is characterized by a very high number of registrations.
indicates. In the 2017/2018 period, a total of 2,686 mergers were
reported. Compared to the 2015/2016 period (2,440 registrations), the registration
numbers increased by around 10%. The development of the number of registrations in recent years
is as follows:

The high number of cases is due to the relatively large, medium-sized companies
The German economy shaped by companies also insists that in German merger
On control law, comparatively low domestic turnover thresholds apply. It is true
Bundeskartellamt is in a position to stop a large part of these notified mergers
to be released within a short period of time. Nevertheless, the current situation leads to medium-
Corporations cause mergers of low economic value
Significance are to be registered and transactions can be delayed as a result. In the
genzug ties up the high number of registrations at the Federal Cartel Office resources that
are required for the intensive examination of complex cases.

The number of cases is to be reduced with a targeted reform of the thresholds.
The first domestic sales threshold is therefore from 25 million to 30 million and the second domestic
Land sales threshold raised from 5 million to 10 million. This corresponds to the ICN
Recommended Practices for Merger Notification and Review Procedures , according to which
The thresholds should be checked regularly and adjusted if necessary.
This change relieves the burden on medium-sized companies and focuses merger control on overall
economically significant cases.

The resources freed up are required to deal with the increasingly investigation-intensive
ven main test procedures. This can be achieved through the optimized use of resources
Bundeskartellamt pursue or prevent competition restrictions even more specifically.
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To letter a

With the 6th GWB amendment in 1998, a turnover threshold was introduced in sentence 2 number 2,
after at least one participating company in Germany has sales of more than
Must have achieved 25 million euros. To take account of the inflation trend since 1998
this first domestic sales threshold will be adjusted to 30 million. This leads to a
Reduction of around 4% or around 50 cases.

The second domestic sales volume introduced with the third SME relief law
threshold serves to reduce merger control to macroeconomically significant
to restrict human migration projects and those with marginal competitive
to exclude effects from the control. By doubling the sales-based
Domestic turnover threshold of 5 million euros to 10 million euros will be the merger control
Cases that are typically of greater macroeconomic importance.
sen. On the one hand, this change relieves the company. On the other hand, stand by
Bundeskartellamt has more resources available for complex proceedings. The increase
the second domestic turnover threshold restricts the possibilities of the Federal Cartel
office to monitor market concentration. The likelihood of that through
the amended section 35 (1) number 2, cases of merger
trolls are withdrawn, but should be rated as minor. Although a lot of people
conclusions are registered with the Bundeskartellamt only in a few cases
Prohibitions, releases with ancillary provisions or withdrawals of registration in
the 2nd phase. In 2017 and 2018 only eight main auditors were
driving completed. The probability that the intervention rate will be
The rise in the second domestic sales threshold is therefore low.

Based on the current figures (2017/2018), a reduction in the number of mergers
online registrations from currently around 1,300 to 1,400 annually by around 20% to around 1,000
up to 1 100 procedures per year can be expected. This means, on the one hand, a bureaucracy relief
For the economy, on the other hand, the reduction in the number of cases enables one
better use of resources at the Federal Cartel Office for the more and more complex
the main test procedure.

The Federal Cartel Office still needs a high level of industry knowledge in order to register
To be able to assess mergers promptly. With around 1,000 cases remaining
the decision-making departments of the Federal Cartel Office can continue to have a high per year
Maintain knowledge of the industry and thus speed up cases that are unobjectionable under competition law
release.

To letter b

This is a follow-up change to increase the second domestic sales threshold
le.

To letter c

To double letter aa

The regulation of § 35 Paragraph 2 Clause 1 old, which goes back to the 2nd GWB amendment
exempts mergers from merger control if there is a non-dependent
Companies with a worldwide turnover of less than 10 million euros with a different
merges with other companies ("connection clause"). With the raising of the second
Domestic turnover threshold of 10 million euros, the regulation is no longer necessary and will
canceled.

Re double letter bb

It is an editorial follow-up change.
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To double letter cc

It is an editorial follow-up change.

To number 13

According to the so-called minor market clause of Section 36 (1) sentence 2 number 2,
In accordance with the current legal situation, human impacts are not prohibited if the company
There are prerequisites for disclosure in a market on which in the last calendar year
less than 15 million euros were turned over. The regulation is intended to prevent
merger solely because of an impairment of competition on a macroeconomic
economically insignificant market is prohibited. With the 6th GWB amendment in 1998
the relevant sales threshold was set from the former DM 10 million to DM 30 million
raised. Medium-sized companies are typically active in minor markets.
A minor market can arise if, as a result of globalization and digitization,
In certain traditional industries, sales are falling significantly. Sales-
The decline sometimes leads to considerable pressure to consolidate in these companies
Medium-sized companies. Consolidation steps are often
fig owed to the goal of an orderly exit from the market. However, you can
lead to a substantial increase in the respective market shares.

The new regulation increases the strengthening of consolidation opportunities for SMEs
and to focus merger control on economically significant cases
Sales threshold from 15 million euros to 20 million euros. After more than 20 years, im
With regard to the development of the overall economy and the interim inflation
Increase to 20 million euros appropriately.

In addition, the regulation is changed so that several (minor) markets are
can be viewed in bundles. In its previous formulation, the regulation commands
a single market perspective. Are several marketplaces from one merger
te affected, when applying the small market clause are those achieved in each case
In principle, sales should be viewed separately from one another. Whether the impairment of
Is subject to material control, depends on
different from the market definition, although the macroeconomic importance of
Companies or activities do not play a role in defining the relevant markets
plays. The minor market clause is also missing according to the current legal situation in the
Cases in which reasons for prohibition are based on several relatively large minor markets
are available, which overall are of macroeconomic importance. The
In this context, Rechtspraxis has developed a detailed case study according to which
a bundling of several minor markets or of minor and other markets below
certain conditions are possible. Despite decades of discussion,
however, the question under which general conditions are relevant product markets
with regard to the small market clause can be summarized, neither in the
The practice of the Bundeskartellamt is still sufficiently covered in the scientific discussion.
clarifies.

With the new regulation, the previous strictly individual market-related perspective will be abandoned
and introduced a bundled view of several markets. That’s also why
at the same time the relevant sales threshold is increased.

To number 14

To letter a

German companies are increasingly preparing their annual financial statements in accordance with international
len accounting regulations of the International Financial Reporting Standards
(IFRS) . As far as companies are entitled, the annual financial statements exclusively
Based on the IFRS standards, companies had to
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ge only for the purpose of determining sales in antitrust proceedings their sales
In addition, determine ze again in accordance with the provisions of the Commercial Code (HGB).
With the new regulation, the determination of the turnover
revenues based on IFRS approved. The same applies to consolidated financial statements that have already
according to § 315e HGB according to IFRS guidelines. This relieves the company
men of a relevant bureaucratic effort.

The IFRS standards are widely used and recognized at European level
Basis also used in German accounting law for the accounting of under-
to take. As a rule, the IFRS standards do not lead to the determination of sales
to results that differ significantly from the sales determined according to the German Commercial Code.
Thus, for the purposes of determining sales under antitrust law, in principle
Both methods can be used without causing unequal treatment or either
distorted rendering of the market structure comes.

As far as the determination of sales according to HGB and IFRS has to be differentiated in individual cases
leads and the question of the obligation to register depends on it, are those after
To use the sales determined by the German Commercial Code if the company in question is
must prepare the financial statements according to the HGB requirements. This also applies if that
Company also voluntarily prepares financial statements according to IFRS. Only if that
a company actually only applies the IFRS rules for its annual financial statements
may use, the determination of sales should also be used for the purposes of antitrust law
IFRS take place without it being important which result the application of the
HGB requirements.

To letter b

The existing regulations on merger control protect with the third GWB-
The press accounting clause of Section 38 (3) introduced in the amendment also indirectly
Diversity of media in the press by lowering the thresholds.

This special regulation for press products is in line with the changed economic framework
further adjustments to the conditions in the relevant markets. Today's press
Markets is characterized by the Internet as an important information medium
growing competition from new providers and significantly changed user behavior.
With the 8th amendment to the GWB, the multiplication factor was therefore increased from 20 to 8
lowers.

The further reduction of the press accounting clause from factor 8 to factor 4 concerns
Cases that are insignificant for the economy as a whole. The acquired companies
are typically regional advertising papers with sales between 100,000
Euros and 1 million euros, some of which are active in minor markets.

The lowering affects mergers that are now under the point of view of
Media diversity no longer have any meaning. Smaller publishers produce all over the world today
Usually not a separate message jacket. This national or supra-regional coat
is always delivered. In this respect, the examination of these mergers is important
typically only about the local pages you created yourself. In the case of mergers
however, local newspapers are usually not protected by merger control,
since there is no competition between these newspapers. In many places there are now only
another local news provider.

With a factor of 4 it is ensured to protect the diversity of the press,
that acquisitions by the ten largest German newspaper publishers continue to
reach thresholds of merger control and therefore remain notifiable. Press merger
in the few cities with several local newspapers (such as Berlin,
Cologne, Hamburg and Frankfurt) will not be affected by the change. In these cities
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the company's revenues are so high that they continue to be subject to merger control
le subject.

The lowering of the press accounting clause leads to a noticeable relief of the responsible
ruling department of the Federal Cartel Office. It is estimated that around
twenty mergers are no longer subject to merger control.

To letter c

As a result of the new version, German merger control law will be merged with European law
Aligned right. The deletion of the word "for the first time" creates a possibility of circumvention.
possibility of the rules on merger control excluded. After previous
The legal situation could merge into a larger unproblematic part, the
registered and approved by the Federal Cartel Office, and a competitively
thinkable part, which is not subject to inspection, can be split up. The latter would be
contrary to the intention of the regulation, an examination by the Federal Cartel Office is not possible.

To number 15

To letter a

For electronic notifications of merger projects in accordance with Section 39 (1)
are available as additional possibilities of reception via the particular electronic
Authority mailbox and receipt via an internet platform are provided. So far
electronic registrations are only possible via De-Mail or with qualified electronic
electronic signature to a central address set up by the Federal Cartel Office
possible. However, hardly any use is made of this in practice. It is a matter of
a final listing of the communication channels through which electronic
messages are received.

In practice, lawyers ask for the filing of merger control notifications
requests via the special electronic government mailbox, but so far not
is possible because the submission of electronic registrations in Section 39 (1) is
is regulated. With the new regulation in paragraph 1 sentence 2 number 3, electronic
Registration can also be made via the special electronic mailbox.
The Bundeskartellamt processes any personal data transmitted on the basis of
situation of Article 6 paragraph 1 sentence 1 letters a) to c) and e) of the General Data Protection
order. The Bundeskartellamt is also responsible for ensuring compliance
the requirements of the General Data Protection Regulation.

The express recording of reception via an internet platform is also required.
especially because this instrument has a broader circle of applicants (especially not lawyers
represented companies) enables the filing of electronic registrations. At
the electronic registration of mergers is an administrative
performance within the meaning of Section 2 (3) of the Online Access Act, which is therefore up to
At the end of 2022, also electronically via an administration portal within the meaning of Section 2 (2)
OZG is to be offered (§ 1 Paragraph 1 Online Access Act). For the electronic settlement
administrative procedures, IT security and communication standards are
the specific requirements for the federal portal through statutory ordinances
§§ 4 to 6 of the Online Access Act. In particular, according to § 5 sentence 2 online access
gang law "compliance with the standards of IT security (...) binding for all bodies
that use the corresponding IT components. "They therefore also apply to the
establishment of associations at the Federal Cartel Office via the federal portal. A
The relevant regulation is currently being drawn up by BMI.

The Federal Cartel Office, as the body responsible for data protection, will ensure compliance
the requirements of data protection law, in particular the General Data Protection Regulation,
also ensure for processing via the federal portal.
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Sentence 2 had to be deleted because the special electronic government mailbox was not available
the website of the Bundeskartellamt, but only within the closed com
communication infrastructure of the electronic court and administrative mailbox
is cash.

To letter b

According to Section 39 (6), companies previously had to submit to the Federal Cartel Office
of a registered association. This obligation applies to both cases
in which a merger is registered with the Federal Cartel Office and approved in advance.
as well as cases in which registration was illegally omitted.

The obligation to notify the company as well as the federal
The anti-trust office, which has to monitor the receipt of these reports, becomes bureaucratic
Effort. There is no corresponding benefit from the notification of completion. If
for subsequent mergers in the same industry, it is important whether the
the merger in question was actually completed as notified, the federal
The cartel office will determine this in each individual case.

With the new regulation, the obligation to notify the execution of the federal
merger approved by the cartel office. This relieves especially medium-sized
cal companies.

On the other hand, the obligation to report afterwards should be retained for cases in
which a notifiable merger in violation of § 39 paragraph 1 sentence
1 has not been registered. This may be the case when the company
accidentally ignored holdings or originally incorrectly assessed them. U.N-
depending on the reason for the missing registration, companies are still
is obliged to carry out the objectively carried out in violation of the prohibition
to report conclusions immediately.

The obligation to subsequently report already completed notifiable meetings
The Bundeskartellamt should be able to draw conclusions, even in cases of which it
otherwise no knowledge would be given to conduct and initiate an unbundling process if necessary
Initiate administrative offense proceedings for violating the prohibition on enforcement.
The violation of this duty to notify itself should continue in accordance with Section 81 (2) Num-
mer 4 be illegal.

To number 16

In practice, there are developments in which companies have a
Build up nationwide market concentration through successive acquisitions.

With the 8th amendment to the GWB, an aggregation clause for step-by-step calculation
advertising processes (Section 38 (5) sentence 3) introduced. Two or more partial purchases that
made within two years between the same persons or companies
will be treated as a single association if this is the first time the
Sales thresholds of § 35 are reached.

However, there are also problems in which a company has several
carries out advertising processes in the same relevant product markets and in which
There are different people or companies on the selling side. Does it
groupings that are independent of one another, the second
land turnover threshold can be used several times. This also applies to
mergers on the same product and geographic market in a tight timeframe
related context. In regional markets in particular, there may be competitive
There are problematic concentrations that are currently completely under consideration by merger control
are withdrawn when the sales of the target companies exceed the second domestic sales threshold
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falls below. Nevertheless, these developments - despite the low sales of the
Target companies - not necessarily insignificant in macroeconomic terms. Larger under-
or corporations can use these acquisition strategies in regional markets
buy a supremacy at the expense of medium-sized companies.

The new Section 39a (1) introduces a follow-up instrument that the federal
enables the cartel office to act before a dominant market in certain markets
position of large companies arises. The Bundeskartellamt can then
Companies also ask to notify those mergers where this is possible
acquiring companies sales below the applicable domestic sales thresholds
having. The extended notification requirement refers to specific, from the Federal Cartel Office
industries to be named. When specifying the economic sectors can
the Federal Cartel Office on the breakdown of the classification of the economic sectors of the
Federal Statistical Office (WZ 2008). The request of the Federal Cartel
amts can be judged as an administrative act. With regard to which companies
men are requested, the Federal Cartel Office has a discretion.

The invitation to register future mergers below the usual
Sales threshold is tied to strict requirements.

According to paragraph 1 number 1, firstly, only such companies can register in the future
Tiger mergers are required to have sales in the last fiscal year
of 500 million euros worldwide. The amount refers to the sales of the
Purchaser and not on the total turnover of all companies involved.

Second, the obligation to register all mergers of a company
assume in accordance with paragraph 1 number 2 that objectively comprehensible evidence
exist for further mergers in a certain branch of the economy
can significantly impede competition. Clues can be in particular
from a sector investigation by the Federal Cartel Office pursuant to Section 32e. In future
The Bundeskartellamt may conduct sector investigations when the investigation is initiated
indicate the possibility and legal consequences of § 39a. There may also be clues
result from the fact that a company that is already powerful in the market is gradually
Applicant takes over or a company in a certain industry or
an already concentrated market those potentially dangerous for its market position
Newcomer buys. Complaints from competitors or customers and consumers
clues can be more reliable.

Thirdly, paragraph 1 number 3 ensures that only companies are recorded
those who have a certain economic importance. This is then the
Case if the company concerned is active in the economic
branch a total of at least 15% of the supply or demand
of the relevant goods or services in Germany. The mentioned 15%
do not refer to a “market share” in the economic sense, but to the share
of all goods and services that are characteristic of the industry. The federal
The Cartel Office comes to the fore when determining the goods that are relevant to the industry
or services and in determining the criteria (e.g. value or amount of
Goods and services, production capacities, number of employees)
sen too.

Paragraph 2 excludes mergers where sales are the target
society is extremely low. Furthermore, acquisitions by companies that
more than a third work abroad. The phrase "that to be acquired"
Company "includes - as in Section 35 (1a) No. 4 - all forms of
conclusions (e.g. the establishment of a joint venture).
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The obligation to register a merger is also applicable according to paragraph 3
subject to the condition that the Federal Cartel Office is on one of the economic
branch has previously carried out a sector inquiry in accordance with Section 32e, by means of which
rer the structures and competitive conditions in the industry concerned
examined and analyzed. The sector inquiry must be carried out in a timely manner.
related to the request under paragraph 1. Several years ago
Sector inquiries are not a suitable starting point because the market conditions
nits may have changed in the meantime. For reasons of legal certainty
In addition, only future sector inquiries that come into force after they come into force are considered
of the standard. In future sector studies, the federal
Cartel office to point out already at the initiation of the proceedings that afterwards
a sector inquiry can be issued under paragraph 1. The through the
Knowledge gained in the sector inquiry can be used as a data basis for the
reporting association.

For reasons of legal certainty and with a view to proportionality, the
reporting obligation limited to three years with paragraph 4 sentence 1. The obligation to register
future mergers according to § 39a can be renewed if there are still indications
points exist to ensure that future mergers of the company
can restrict application. A shorter period could not serve the purpose of the regulation
ensure sufficiently. Are there any indications of competitively problematic
For the specific effects of future mergers, the request under paragraph 4
Sentence 2 must be renewed. The obligation to notify only applies to such associations
in which the company to be acquired is active in an economic sector that is in the
Decision of the Federal Cartel Office is mentioned.

The obligation to register applies from the time the ruling is sent to the company concerned. Ge
Temporary legal protection is permissible against the injunction. The court of the main
according to § 80 paragraph 5 sentence 1 alternative 1 of the administrative court regulations
delaying effect of a legal remedy against the order in whole or in part
organize.

The regulation only regulates the question of whether the Bundeskartellamt formally negotiates a merger.
may check at all. The material principles for assessing mergers
sen remain unaffected. The Bundeskartellamt must therefore also in the cases under Section 39a
GWB always check whether the merger will significantly reduce effective competition
would prevent. This test requires a forecast of the effects of the admission
merger. The competitive conditions prior to the merger and
are to be compared in the context of a forward-looking dynamic analysis. The
In particular, the regulation does not restrict the existing possibilities of un-
to sell the company as part of a so-called "restructuring merger". For a ban
a merger requires that the deterioration in market conditions "through"
enter into the merger. In addition to the merger, the liquidation remains as
only alternative and is an alternative, less anti-competitive acquirer
not in sight the merger cannot be prohibited if the other
The merger parties would lose their market position anyway. This
can be especially the case in highly concentrated regional markets.

As a rule, with the existing system of merger control, the predominant
Number of cases are recorded in which competitively problematic
conclusions occur. The regulation of § 39a only has a supplementary function
on for certain industries. It can therefore be assumed that the regulation
is only applied to around one to three companies each year.

To number 17

To letter a
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With the change, the deadline for the examination of mergers in the main auditing
driving extended from four to five months.

With the 8th GWB amendment, the relevant material prohibition criterion became the
European Merger Regulation, which "significantly hinders effective competition
bewerbs ”(“ significant impediment to effective competition ”- SIEC test), in the GWB
accepted. In recent years the situation has become more and more common in practice
that the previous period of four months for a properly carried out main
test procedure was not sufficient when using the SIEC test. In many proceedings
which have meanwhile been submitted to extensive economic reports and are economic
Carry out analyzes. In addition, the requirements of case law on the
Justification of a decision in the main examination procedure tightened.

In practice, this means that the deadlines for carrying out a main test
had to be extended regularly. There is only an extension of the deadline
possible with the consent of the parties. The main test certificates completed in 2018
driving, for example, ended after 146 days on average. this includes
also those procedures that involve withdrawing the registration after a statement by
Concerns ended. If one only takes into account the
The average duration increases to 161 days. Of the eight
Major audits that were completed in 2017 were four within the no
extended deadline. There were three withdrawals and one release
be without ancillary provisions.

If, for example, new aspects arise during the investigation, this cannot
should be followed up if this results in a need for further investigation. Also
The parties or summons can only have extremely tight deadlines for the legal
Be given a hearing.

A comparison with European law also speaks in favor of extending the deadline
by a month. Although the legal situation is not directly comparable, since the deadlines after
European law calculated according to working days. However, if you calculate this in
Months around shows that the period under European law is usually over five
Months.

Despite the extension of the deadline for carrying out one main examination to five
It remains for months that the proceedings before the Federal Cartel Office are significantly faster
are. Due to the sometimes very extensive informal preliminary discussions of the Commission
sion in complicated procedures, these procedures are much more time-consuming in practice
than at the Federal Cartel Office.

To letter b

The deletion makes it clear that the extension of the deadline after submission of
say refers to the applicable deadline, even if this has already been mutually agreed
has been extended. Did the parties initially have an extension of the deadline pursuant to Section 40 (2)
Sentence 4 number 1 and then submit proposals for the first time
Conditions or requirements, it was not clearly regulated in the previous version whether
the additional month from the original deadline, the date of submission of the
Offer or the time of the mutually extended period applies. About ambiguities
To avoid this, the words "according to sentence 2" are deleted.

To number 18

With the amendment of § 42 the procedure for the decision on an application is to
Issuing a ministerial permit to focus on the decision-relevant aspects
the. The practice of the ministerial approval procedures carried out so far shows that a
essential part of the presentation of the parties to the competition law
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Assessment of the merger (in particular the market definition, the
management of trivial markets or the assessment of efficiency objections). The betting
Competition law assessment of the merger by the antitrust authorities is
generally not the subject of the procedure (insofar as there is already a previous
Legal situation a binding effect of the decision of the Federal Cartel Office), this is a burden
Procedure of the ministerial approval nevertheless nevertheless considerably with dispute over the underlying
underlying factual findings.

The amendment to Section 42 requires permission from the Federal Minister
Minister for Economic Affairs and Energy will in future ensure that the legal assessment of the
Bundeskartellamt beforehand - at least in the proceedings for interim legal protection -
has been confirmed by a court. The permit according to § 42, which is only to be granted as an exception
This requirement only comes into consideration if the affected un-
companies cannot obtain approval of the merger in any other way
can. In these cases there is a guarantee that the decision of the federal
cartel office does not suffer from significant errors with at least a summary assessment
and the referral to the Federal Minister for Economic Affairs and
Energy is not provided simply because it enables faster and possibly more cost-effective
A re decision on the merger can be obtained than when collecting
the legal remedy actually provided in the event of an illegal prohibition.

To letter a

With regard to the material standard for granting an award, the change
permission from the Federal Minister for Economic Affairs and Energy
Section 42 clarifies that such a permit - which can only be granted in exceptional cases - always
overriding reasons of general interest. This interpretation of § 42 as
The exception rule is recognized in practice and the wording should also be unambiguously
reflect on it.

To letter b

The addition of the new paragraph 1a makes the granting of a permit according to § 42
dependent on one of two possible legal remedies against the
decision of the Bundeskartellamt has been rejected as unfounded and at least one
at least a summary review of the decision by the appellate court
has found. Because of these two alternative options, the companies concerned must
In any case, lodge a complaint in accordance with Section 73 (1) if they
want to apply for a permit in accordance with Section 42.

Afterwards, however, they have the choice whether they also submit an application for a
Provisional order for exemption from the execution ban (BGH, decision of 14.
October 2008 - KVR 30/08) according to § 68 sentence 1, § 60 (for a prohibition) or according to
Section 67 (3) sentence 3 (in the case of a dissolution order) and in the event of a rejection
the requirement for a permit according to section 42 is met or whether it is the decision
wait for the appeal court in the main proceedings.

Because experience shows that a decision in interim legal protection proceedings
can be obtained half a period of about half a year, this represents
additional requirement does not constitute undue hardship for companies.

To letter c

The amendment to paragraph 3 adjusts the deadlines for submitting an application for grant
a permit according to § 42 to the new alternative requirements in paragraph 1a. in the
In the case of an application for a temporary injunction in accordance with Section 68, Clause 1, Section 60
or an order in accordance with Section 67 (3) sentence 3, the application for a
Permission in accordance with Section 42 within a period of one month from the notification of the decision
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appeal by the appellate court, provided that the appellate court
rejected the contract as unfounded. Was such a request not made or not as a
rejected without reason, the period of one month begins as soon as the decision is made with
who the complaint is rejected as unfounded, becomes final.

To number 19

The regulations on the legal mandate and the organization of the monopoly com
mission in §§ 44 and 46 have essentially remained unchanged since the 6th GWB amendment
remained. They will be adjusted slightly based on previous experience.

To letter a

In paragraph 1, changes are made which correspond to current procedural practice.
speak.

To double letter aa

The Monopolies Commission expresses itself regularly in its main reports on the application
of the competition law regulations, not just to apply the regulations about
the merger control. Therefore it is made clear that the Monopolies Commission under
the appraisal of the application of the competition law provisions both for
consolidation control as well as other decision-making practice of the antitrust authorities
Takes a stand. The task of the Monopolies Commission is not to participate in the
Decision-making by the antitrust authorities, but rather an ex-post analysis of the
taking action. To preserve the independence of the antitrust authorities in their development
The Monopolies Commission has divorce decisions, as it has in the past
has regularly kept making sure that no material facts are ongoing
Procedure of the Federal Cartel Office for the appreciation or even evaluation of concrete
interim decisions, internal interim assessments, warnings or similar in
submit their opinion. Rather, the official practice is only assessed explicitly
to completed procedures. The legal mandate of the Monopolies Commission to accept
Commenting on current competition policy issues remains unaffected. All-
However, the Monopolies Commission has here too with statements on individual cases
Exercising the utmost restraint on issues is the aim of deleting the requirements
do not change anything from an assessment of the last two complete calendar years.

The appraisal of the antitrust application practice is about general
Developments in the application practice of the legal framework under competition law
analyze, evaluate the application of amended regulations and comply with the antitrust law
appropriate handling of new constellations of facts. The recommendation of the
Monopolies Commission is therefore primarily aimed at the legislature, the given
if necessary, it is requested to adapt the legal framework. In cases where the
Monopolies Commission an adaptation of the application practice by the cartel authority
appears, the addressee of the recommendation is primarily the antitrust authority. Dem
Legislators are advised against changing the law here.

Re double letter bb

The change means that the Monopolies Commission will in future be responsible for the creation of the
Expert opinion can take into account the circumstances up to the submission. The possibility of current
all matters to be included by the internal editorial deadline for the two-year report
refer, gives the Monopolies Commission the option of more timely reporting
to the legislature, the antitrust authorities and the interested specialist public.
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To double letter cc

With the change, the format of possible statements of the Monopolies Commission is changed
terminologically expanded at one's own discretion and reflect the reality of the digital in-
formation company adapted.

To letter b

To double letter aa

With the deletion it is made clear that the Federal Government is responsible for all reports of the Mono-
polkommission according to paragraph 1 to the legislative bodies. To review
In accordance with paragraph 1 sentence 1, the Federal Government is obliged to provide
take care. For other expert opinions according to paragraph 1, the Federal Government may issue a
Submit an opinion as far as it considers this appropriate. With the new sentence 4 becomes
the previous practice taken into account.

Re double letter bb

It is a consequential change.

To number 20

The regulations on the right to inspect files of the Monopolies Commission were adopted with the 7th
GWB amendment inserted into the law. They were used to explicitly clarify the
existing legal status and have not been changed since then.

To letter a

The extension of the file inspection right in files of the antitrust authorities for the creation
the legally required sector reports for the post, telecommunications
cation, railways and energy supplements the existing regulations on file inspection
right at the Federal Network Agency in the EnWG, in the TKG and PostG by means of referral. In
Lack of a regulation on the right to inspect files of the Monopolies Commission at the
Antitrust authorities in the GWB for the preparation of the sector reports existed legal uncertainty
means whether the Monopolies Commission can inspect procedural files of the antitrust authorities
also for this purpose in the fulfillment of their legal tasks according to other laws
is to be granted. The regulations in the EnWG and the TKG do not relate to this, there
here only the inspection of files at the Federal Network Agency is regulated.

The Monopolies Commission is therefore also for those not regulated in the GWB legal
Expert opinion on the state-regulated sectors a right to inspect files in the relevant
granted in the files of the antitrust authorities. The Federal Government assumes that the
s right to inspect files will make it easier for the Monopolies Commission to
view in the regulated sectors and make recommendations on the legal
To pronounce the basics of the application of law. The right to inspect files in the
Antitrust authorities apply insofar as this is necessary for the proper fulfillment of the statutory
the monopoly commission is required and provides the cartel authorities
Legal certainty with regard to the admissibility of information being passed on to the
nopolkommission.

To letter b

The competition authorities have recently been analyzing the economic situation
nesses in markets are increasingly also due to a large number of systematically recorded and machine
nellly evaluated individual data, e.g. in relation to product and time-related prices,
Costs and production quantities. For the proper fulfillment of tasks of the monopoly
Commission, it is necessary that they submit the information available to the antitrust authorities
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can evaluate information and data independently. The Monopolies Commission analyzes the
Information and data at its own discretion and ensures that the purpose of the
proper fulfillment of their tasks as well as the legal admissibility of the information
and data usage are preserved. If necessary, the monopoly
Commission on the validity and suitability of the data collected for the planned
Inform analyzes from the antitrust authorities. The decision on the resilience of the
analyzes carried out and their publication is the responsibility of the monopoly
Commission.

To letter c

It is a consequential change.

To letter d

Originally, the Monopolies Commission and the office were budgetary
to the division of the Federal Ministry of the Interior, Building and Homeland
assigned to the listening Federal Administration Office. Therefore, Section 46 (4) sentence 2 saw an
communication regulation between the Federal Ministry for Economic Affairs and Energy and
the Federal Ministry of the Interior, Building and Home Affairs for the flat-rate compensation
and the reimbursement of travel expenses for the members of the Monopolies Commission. Since
In the year 2000, the Monopolies Commission and the office become more budget-conscious
Federal Ministry for Economic Affairs and Energy (Section 09) and at the Federal Cartel Office
(Chapter 0917 Title Group 01). The mutual agreement is therefore outdated and
can be omitted.

To number 21

To letter a

A reference is adjusted with the change.

To letter b

With the change, references are adjusted.

To number 22

The changes to Section 47k are based on the findings from the
th report of the Federal Ministry for Economic Affairs and Energy on the activities of
Market transparency office for fuels (BT-Drucksache 19/3693). The report recommends that
To continue the activities of the Market Transparency Unit for Fuels. It should be checked whether
an authorization to collect volume and wholesale data has been added to Section 47k
should be.

Section 47k is the legal basis for setting up a market transparency office for power
substances at the Federal Cartel Office with the aim of monitoring the trade in fuels,
to the antitrust authorities to detect and sanction competition violations
to facilitate. At the same time, § 47k enables the price data collected about so-called consumer
information services are available to consumers in real time.
to encourage competition.

According to a report by the Federal Ministry for Economic Affairs and Energy, the
Market transparency point for fuels in particular to a significantly increased
Transparency about fuel prices for consumers resulted and there are indications
to promote competition. Final statements on the competitive
happen and the competitive effects of the market transparency body for
However, fuels have not yet been hit. In particular, stood for one
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Analysis of the complex mechanisms of action, no quantitative data available, since
a special legal authorization for the continuous collection of such data
by the Market Transparency Unit for Fuels does not exist. To the effects on
To be able to prove and evaluate the competition in a much more qualified way, § 47k
therefore supplemented by a corresponding authorization. From an authorization to collect
The practice of wholesale data will initially continue to be avoided in order to reduce the bureaucratic burden
To keep additional burdens within limits. Also would be the benefit of such a survey
lower for the purpose of evaluation. Finally there is to wholesale, unlike too
the end customer, at least to a certain extent data from third-party sources.

To letter a

Paragraph 2 becomes an authorization for the continuous collection of quantity data
added. The aim of the supplement is to provide the market transparency unit pursuant to paragraph 1 with an effective
more tive observation of the fuel trade with regard to price developments and
to enable the competition. In particular, can be based on
of quantity data then also the throughput actually paid for by the consumers
average prices are calculated and statements about changing movements between different
Times and gas stations are taken. This can also be used for an evaluation
significantly more reliable, more concrete statements on the effectiveness of the market transparency unit
for fuels to be taken.

In order to keep the effort for the company as low as possible, the survey
the quantity data, unlike the price data, does not take place in real time. An elevation
Real-time exercise of the volume data does not appear to be necessary because, unlike the survey
The use of price data does not directly provide consumer information. For the purpose
the observation of the market by the market transparency office is based on the current
Rather, there was a weekly transmission for each gas station than for the fulfillment of the purpose
still viewed sufficiently. The notification must be made for each gas station in the course of each
Quarter of an hour with regard to the reported prices differentiated according to quantities
of the respective fuel type.

To letter b

Paragraph 4 contains the provisions on the disclosure of information and data that the
Market transparency office for fuels, to other authorities and government agencies
len. The change serves to adapt to the needs of the practice, which arise in the
have shown, including a clarification and streamlining of the norm. In his-
In a report, the Federal Ministry for Economic Affairs and Energy
various inquiries to the market transparency unit for fuels.

So that the Federal Ministry for Economic Affairs and Energy can continue the activities of
reference point for fuels as recommended in the evaluation report.
estimate and report to the legislature is in the
new number 1 an authorization to pass on the data to the ministry
expressly included for evaluation purposes.

In addition, the market transparency office for fuels should - also about possible possibilities
in the context of administrative assistance - regularly not directly sensitive to competition
Data (such as the location information available to you, aggregated or older data)
other authorities and bodies of the immediate federal and state administration for their
can pass on legal tasks. In particular, a lukewarm
transmission of aggregated data in the form of average prices for the consumer
price statistics according to the law on price statistics or the transmission of
Location information (such as name, address or geographic coordinates and opening times
a petrol station) to the Commission’s delegated regulation (EU) 2017/1926
sion of May 31, 2017 to supplement Directive 2010/40 / EU of the European Par-
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laments and the Council regarding the provision of EU-wide multimodal travel information
mation services (OJ EU L 272/1 dated October 21, 2017)
(Federal Highway Research Institute, BASt) or the operator of the National Access
Punkts (mobility data marketplace, MDM) for their legal task. As far as the
Allowing resources, such a transfer would also be special via these two
obvious cases, for which the market transparency unit was asked, possible
lich. For the competitively sensitive and fundamentally company and business secrets
The possibility of passing on volume data is restricted to this
limited that this may only take place in a highly aggregated form. Be excluded
This is primarily intended for every transfer of raw data, even if it is older
are. Especially when forwarding weekly volume-weighted average
Average prices at the level of the districts and urban districts would be the increased
but maintained.

To letter c

The change reflects the changed structure of the antitrust authorities' investigation options.
invoices and adjusts the reference accordingly.

To letter d

Paragraph 8 contains the authorization for the Federal Ministry for Economic Affairs and Energy
to issue a statutory ordinance on the detailed elaboration of the requirements of Section 47k.
Number 1 contains the authorization for the more detailed determination of the requirements for reporting
obligation according to paragraph 2 with regard to the price data. The change serves to adapt to
the amended paragraph 2.

To number 23

To letter a

Chapter 1 (General Provisions)

The new version of the regulations on the antitrust authorities in Part 1, Chapter 2 serves to
Since the implementation of the requirements of Directive (EU) 2019/1 on administrative assistance (Article 24 -
28) in the enforcement of European antitrust law. On the other hand, the new
Solution required to enforce European antitrust law exclusively
transferred to the Federal Cartel Office.

In the area of ​​administrative assistance, Directive (EU) 2019/1 contains minimum requirements
but no full harmonization. These specifications are in a new chapter 2 with
the heading “Cooperation between authorities” and Sections 50a to 50d implemented while
only the general provisions remain in the previous Chapter 1. The previous-
ge Chapter 2 with the heading Bundeskartellamt becomes the new Chapter 3.

To § 48

The rule was not changed.

To § 49

The regulation was only changed by an addition in paragraph 2. This change is
a consequential change in the new jurisdiction rules in relation to the Federal Cartel
office and supreme state authorities, according to which only the Federal Cartel Office is responsible for
European antitrust law is responsible (see justification for Section 50 (1)).
The amendment clarifies that there is also an obligation to submit
if the Bundeskartellamt alone, due to the applicability of European law
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is constantly. A need for such a fee can arise, for example, when
if the applicability of European antitrust law is only after the introduction
of a procedure.

To § 50

Section 50 regulates the responsibilities for the implementation of European law.

To paragraph 1

In paragraph 1 it is regulated that only the Federal Cartel Office and no longer also the highest
State authorities are responsible for enforcing European antitrust law. The
The 7th Amendment to the GWB gave the highest state cartel authorities the power to
to enforce European antitrust law in addition to the provisions of the GWB. Select
the highest state authorities play an important role in enforcing the
of the GWB, the importance of enforcing European antitrust
right by the highest state authorities in the application practice but little
stayed.

Directive (EU) 2019/1 now provides extensive minimum standards for all antitrust
authorities, if and to the extent that they enforce European antitrust law. The Um-
setting of all, quite extensive specifications also for the highest state
authorities would lead to a considerable need for changes in German law, which is
With regard to the importance of the enforcement of European competition law by the
supreme state authorities appear disproportionate. Accordingly, the
supreme state authorities in paragraph 1 deleted and the previous paragraph 2 is deleted as
Consequential change.

In addition, the regulations in Sections 48, 49 on the relationship between the Federal Cartel Office and
highest state authorities exist. That is why there is, for example, an obligation of
Federal Cartel Office for notification of the initiation of proceedings or investigative
measures according to § 49 paragraph 1 sentence 1 also when applying the European
antitrust law.

To paragraph 2

Paragraph 2 corresponds to the previous paragraph 3.

To paragraph 3

The adaptation of Section 50 in Paragraph 3 serves to implement Article 24 Paragraph 1 of the
Directive (EU) 2019/1. This stipulates that the participation of employees of those
gen competition authority, which the Federal Cartel Office to the search, questioning
or has requested interrogation, or other accompanying persons authorized by them,
can no longer only be permitted, but must be permitted. The search in the
Administrative proceedings are based on § 59b, in fine proceedings according to § 82b in connection
with § 59b and §§ 46 Paragraph 2 OWiG, 102 StPO. The federal
Cartel office in the antitrust fine proceedings according to §§ 46 paragraph 2 OWiG, 136 StPO
carry out.

The employees of the requesting competition authority as well as others
authorized or designated escorts may attend these investigative measures.
and actively support the Federal Cartel Office; however, they are subject to the
Supervision of the employees of the Federal Cartel Office.
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To paragraph 4

Paragraph 4 largely corresponds to the previous paragraph 5 and was only related to
the references have been adapted to the new structure of Section 50. In addition, a clarification
introduced by the new sentence 2.

The provision of Section 50 (5) old version has not yet clearly regulated how representation
of the Federal Republic of Germany in the Advisory Committee for the Control of
mergers under Article 19 of the Merger Regulation. With
the addition of the new sentence 2 clarifies that the representation in principle in the
The Federal Ministry for Economic Affairs and Energy is responsible. According to Article 19
Paragraph 4 of the Merger Regulation is the responsibility of the Member States
Representing authorities. The Federal Ministry of Economics is responsible for European antitrust law
science and energy. The regulation also clarifies that
the Federal Republic of Germany in accordance with Article 19 paragraph 4 sentence 2 of the merger agreement
troll regulation two representatives for the advisory committee for the control of sub-
can name business combinations. In accordance with previous practice,
follows the representation of the Federal Republic of Germany in the advisory committee for the
Control of business combinations continues, as a rule, by the federal
cartel office.

Chapter 2 (cooperation with authorities)

The regulations §§ 50a-d form a new complex of regulations, which deal with the
Cooperation within the network of European competition authorities (ECN)
deal. In a new chapter 2 "Cooperation with authorities"
collected. The strengthening of cooperation aimed at by Directive (EU) 2019/1
The national competition authorities also find a special one within the GWB
Emphasis.

To § 50a

To paragraph 1

Paragraph 1 serves to implement Article 24 paragraph 2 sentence 1 of Directive (EU) 2019/1.
This supplements that already provided for by Article 22 of Regulation (EC) No. 1/2003
Cooperation between the European competition authorities in the field of investigative
works and grants the requested competition authorities the duties set out in Articles 6 to 9 of the Directive
(EU) 2019/1 also for investigations leading to the finding
serve to determine whether the company has violated its obligations in connection with the investigation or
Decisions of the requesting authority within the meaning of Articles 6 and 8-12 of Directive (EU)
2019/1 have not followed. Sentence 2 clarifies that the Federal Cartel Office
Reimbursement of the costs arising from such investigative measures from the replacement
may request the relevant authority, unless in advance within the framework of reciprocity
it was waived.

To paragraph 2

Paragraph 2 clarifies that the Bundeskartellamt also has other competition
authorities can request investigative measures in the name and for the account of the Federal
to be carried out by the cartel office. This power is based on Article 24 of Directive (EU)
2019/1 and Article 22 of Regulation (EC) No. 1/2003 implicitly assumed. The cost of such
Investigative measures are carried out in accordance with the stipulation in Article 27 paragraph 7 of the
Directive (EU) 2019/1 reimbursed by the Federal Cartel Office in the reasonable amount if the
requested authority requests this. However, there will be no reimbursement, provided that this is the case
in the context of reciprocity (e.g. via agreements in the ECN)
that is.
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To paragraph 3

Paragraph 3 takes into account Article 24 paragraph 2 sentence 2 of Directive (EU) 2019/1. Therefore
the information exchanged in an administrative assistance procedure pursuant to Section 50a may
subject to the restrictions specified in Article 12 of Regulation (EC) No. 1/2003
also to prove a violation by the company or the company association
against obligations in connection with the investigation or failure to comply with a
decision of the antitrust authority.

To § 50b

To paragraph 1

The regulation of paragraph 1 serves to implement Article 25 of the Directive (EU)
2019/1. This establishes an obligation for the national competition authority to provide administrative assistance
when serving certain documents in proceedings for the application of Article 101
or Article 102 of the Treaty on the Functioning of the European Union. Thus becomes
mutual support between the Member States' competition authorities
who is already anchored in Regulation (EC) No. 1/2003 but has so far been supported by
in the context of the investigation is limited to the delivery of important documents
extends. In contrast to the support in the
Within the scope of the investigations according to Article 22 of Regulation (EC) No. 1/2003, administrative assistance is part of the
Compulsory within the scope of delivery if the requirements are met. The request
um, the decision on and the procedure for administrative assistance under this provision
fully delegated to the competition authorities of the member states.

To paragraph 2

Paragraph 2 determines how the delivery of documents to a recipient in Germany
The requesting competition authority must apply to the relevant jurisdiction. With
the provision is an essential part of Article 27 paragraph 2 and paragraph 5 of the Directive
never implemented in (EU) 2019/1. Competent authority for the delivery of documents in
The Federal Cartel Authority is part of the European network of competition authorities
amt. According to Section 50 (2), this is responsible for participating in the proceedings of others
Member States to apply Article 101 or Article 102 of the Treaty on the
How the European Union works. Requests for the delivery of documents in German
The Federal Cartel Office must therefore be addressed to the relevant territory.

Section 50b (2) sentence 1 provides that the application must be submitted by submitting a “uniform
Title ”, which is to be transmitted in German. Under the concept of uniform
in connection with Directive (EU) 2019/1, for requests for delivery
a uniform minimum level of information for all member states
Understand the information that needs to be submitted for the request. The requirement of
Transmission of the uniform title in German is the default by the
Directive (EU) 2019/1 in Article 27 and at the same time meets the requirements
of § 8b Paragraph 2 VwVfG, therefore requests for administrative assistance from other Member States only
may be dealt with if their content can be found in the files in German.

The document to be sent must be attached to the uniform title. A translation the-
This document is not required under German law, as the essential content
the document to be served within the meaning of Section 8b (2) VwVfG from the in German
Language results in the application to be transmitted, including a summary of the relevant
gen facts and circumstances as well as a summary of the content of the
Contains document. The information needs of the recipient, which is regularly for
the requirement of a translation is stated, is thus already through the uniform
adequately taken into account (see BGH, judgment of December 21, 2006, VII
ZR 164/05, NJW 2007, 775 Rn. 27).
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To paragraph 3

Paragraph 3 finally lists the conditions under which the Bundeskartellamt is responsible
may refuse an application for the delivery of documents on German territory
(Sentence 1). Before a rejection, the requesting authority has to inform about this intention
form; the same applies if the Federal Cartel Office requires further information
(Sentence 2). Sentence 1 serves to implement Article 27 paragraph 6 sentence 1 of the Directive (EU)
2019/1; sentence 2 implements Article 27 paragraph 6 sentence 2. Sentence 3 carries the requirement
Invoice, the delivery according to Article 27 paragraph 2 of Directive (EU) 2019/1
to be carried out.

To paragraph 4

Paragraph 4 serves in sentence 1 to clarify the law applicable to service
and in sentence 2 goes beyond the provisions of Directive (EU) 2019/1. Be here
the provisions of Section 61 (1) sentences 1 and 2 on the delivery of national letters
decisions for delivery within the framework of the network of European competition
advertising authorities mirrored. This way it is ensured that also opposite
Companies and company associations against acknowledgment of receipt (Section 5
sentence 4 VwZG) as well as in the business premises of the addressee by handover
with the document to be delivered to an employee of the addressee
Person can be served, regardless of whether it is a delivery to
Section 61 (1) or Section 51b.

To paragraph 5

Paragraph 5 initially gives the Bundeskartellamt the right to service its own
of documents in another European member state by the competent one there
To cause competition authority. In this respect, the provision contains in sentences 2
and 3 the requirements stipulated by Directive (EU) 2019/1 for the delivery
requests for action. However, it deviates from Directive (EU) 2019/1 in that it
provides that the uniform title in German along with a translation into
The official language of the requested Member State is to be transmitted. This is based on Section 8b (1)
VwVfG, which stipulates that administrative assistance requests from German authorities should be sent to
Authorities in other European member states to always write in German
and, if necessary for the other Member State, to be translated.

Clause 4 provides that the certificate of the requested authority as proof of service
enough. This regulation, which goes beyond the content of Directive (EU) 2019/1, is intended
ensure that the Federal Cartel Office for delivery in accordance with this provision
Receives proof that the requirements of German law for a service
proof, as there are deadlines on the day of delivery, e.g. for filing
of legal remedies. The serving authority should be responsible for the service
by the competition authority of another European member state in accordance with
§ 51b no disadvantage arises. Proof of delivery through testimony of the requested
According to Section 9 (1) No. 2 VwZG, the authority is used in Germany for administrative
Official deliveries abroad by the authorities of the foreign state already now
accepted.

Paragraph 6

Paragraph 6 serves to implement Article 27 paragraph 7 of Directive (EU) 2019/1, which the
according to § 8c VwVfG for a claim for reimbursement within the framework of administrative assistance between
the legal basis required by the member states of the European Union.
According to § 8c VwVfG, the authority requesting administrative assistance from another member
state of the European Union to reimburse administrative fees or expenses only,
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"As far as this is required in accordance with legal acts of the European [Union]
can ".

To paragraph 7

Paragraph 7 implements Article 28 of Directive (EU) 2019/1, which of the clear assignments
determination of judicial competences for the relevant disputes and
serves to determine the applicable law. In this way legal
uncertainties arising as a result of the division of tasks between competition authorities
different Member States can be avoided. According to Article 28 of the
Directive (EU) 2019/1 applies to disputes relating to the legality of the
This document is the responsibility of the relevant authorities in the Member State of
requesting competition authority; the national law of the member state in
where the requesting competition authority is based. Disputes regarding the
Effectiveness of service by the requested authority fall within the competence of the
relevant bodies of the Member State of the requested authority; the national one applies
Law of the Member State in which the requested authority is based.

To § 50c

To paragraph 1

Paragraph 1 sentence 1 serves to implement Article 26 paragraph 1 and 3 of the Directive (EU)
2019/1. It first regulates the case that another competition authority is the federal
cartel office to enforce their fine or penalty payment decision in Germany
he seeks. Sentence 1 makes it clear that the Federal Cartel Office is to take over the enforcement
is obliged, provided that the requirements of the request in paragraphs 1 and 3
be defined in more detail, are fulfilled. In particular, the requesting authority must
indicate (see paragraph 3 sentence 2 number 4) that they have made sufficient efforts
has to enforce the decision on their territory. This enforcement effort
actions must have led to the reliable determination that the company or
the business association in Germany does not have any to collect the fine or
of the penalty payment has sufficient assets. So it is not enough
that the requesting authority only made one unsuccessful enforcement attempt
Has. Rather, it must prove that it is and not what is provided for in national law
has exhausted completely remote options to get the fine or penalty payment in
to enforce their territory and that due to insufficient assets
of the debtor in Germany, none of these measures has led to success.

To paragraph 2

Paragraph 2 contains, in addition to paragraph 1, an authorization basis for the federal
cartel office, enforcement for the competition authority of another member state
of the European Union also in cases not covered by paragraph 1. In-
however, there is no obligation on the part of the Member States to this extent; they are given discretion
vacated, see also Article 26 (2) of Directive (EU) 2019/1. The regulation should mainly
take special account of the case that the enforcement debtor has inland
has no legal presence. It does not necessarily follow from this that no
rich assets are available domestically. Enforcement can nevertheless
be considerably more difficult.

To paragraph 3

Paragraph 3 implements the requirements that Directive (EU) 2019/1 in Article 27 Paragraph 2
and 3 to the request for enforcement in another Member State. Since Arti-
kel 27 paragraph 2 of Directive (EU) 2019/1 both for the application for service and
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for an application for enforcement in another member state of the European Union
applies, reference can initially be made to the provision in Section 50b (2). On
The place of the document to be delivered then takes the place of the document from which the enforcement
coveting is sought. Competent authority for enforcement on German sovereign territory
bid is the Federal Cartel Office. According to Section 50 (3), this is responsible for the
Notice to procedures in other Member States to apply Article 101 or Article
102 of the Treaty on the Functioning of the European Union.

The "uniform title" for enforcement must be in accordance with Article 27 (3) of the Directive
(EU) 2019/1 meet further requirements that are regulated in paragraph 3 sentence 2. U.N-
ter the concept of the uniform title in connection with Directive (EU) 2019/1
is a uniform format for all Member States for requests for enforcement
Understand document which is the sole basis for enforcement. So far
Paragraph 3 sentence 2 in number 1 provides that information about the decision made by the
Domestic enforcement is allowed to be presented, it is necessary to check whether this information
not already with the summary of the document from which the enforcement
is heard according to § 50b paragraph 2 sentence 2 number 3. This should always
be the case if the document from which enforcement is sought is a copy
the decision to be enforced.

Clause 3 implements Article 27 (4) of Directive (EU) 2019/1. The to be executed
The decision should therefore only be based on the
ge of the uniform title can be enforced. The title is by or under the
Responsibility of the requesting authority (see Article 16 paragraph 1 of the implementing
Regulation (EU) No. 1189/2011 of the Commission of November 18, 2011 on the
laying down the implementing provisions for certain articles of the directive
2010/24 / EU of the Council on mutual assistance in the recovery of claims in relation to
on taxes, duties and other measures).

To paragraph 4

Paragraph 4 sentence 1 makes it clear that the execution of the enforcement for another
other member state of the European Union under the conditions of paragraphs 1 and
3 is generally mandatory. Only if their requirements are not met or
enforcement would obviously be contrary to public order, may
Bundeskartellamt reject the request for enforcement under paragraph 1. However, this is true
not in the cases of paragraph 2, which gives the Federal Cartel Office a discretion
Granting enforcement assistance in other cases.

Sentence 2 serves to implement Article 27 paragraph 6 sentence 2 of Directive (EU) 2019/1 and
provides for an obligation to provide information in the event that the requested authority makes the request
want to decline or require further information. Sentence 3 becomes Article 27 paragraph 2
of Directive (EU) 2019/1 implemented, insofar as this is the implementation of enforcement
"Without undue delay" required.

To paragraph 5

In paragraph 5 sentence 1, first of all, the enforcement on German sovereign territory
the applicable regulations. Article 27 (1) of Directive (EU) 2019/1
provides that national law is to be used. In the event of an enforcement
cautions on German territory for a differentiated view: fines
are used in Germany to punish certain statutory offenses
behaviors classified as skills or with a view to a corresponding omission
imposed. Compulsory payments, on the other hand, represent a means of coercion and are
kel 16 of Directive (EU) 2019/1 imposed to avoid certain unjustifiable acts, i.e.
to force such actions that the obligated party can only perform himself.
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For enforcement, this means that it was imposed in an antitrust process
Fines according to §§ 89 ff. Of the Law on Administrative Offenses (OWiG) to
stretch are; for the enforcement of fines issued in other European countries
The Administrative Enforcement Act applies on German territory. The §§ 86
ff. of the Law on International Mutual Legal Assistance in Criminal Matters (IRG) can be found in both
Cases not applicable.

Sentence 2 serves to implement Article 27 (8) subparagraphs 3 and 4 of the Directive
(EU) 2019/1. He sees the conversion of fines and penalty payments into euros as well
the relevant time for the exchange rate, in the event of a fine or compulsory
money in another currency has been imposed.

The Directive (EU) 2019/1 leaves open, like that by the requested competition authority
enforced assets are to be used. It is therefore the task of the to regulate this
national legislature. For fines and penalty payments enforced in Germany
Sentence 3 provides that these flow into the federal treasury. This corresponds to Section 5 (1) of the
claim and recovery order, consequently in the case of public money claims
the person concerned before the collection for payment "to the
collection authority responsible fund ”is requested. The flows accordingly
money imposed by the Bundeskartellamt and enforced within Germany
fines, like all other fines imposed by federal authorities, in the federal
kasse (see also Section 90 (2) OWiG). This regulation also corresponds to the
The basic decision made at European level for by other Member States in
Fines enforced as part of administrative assistance (see Article 13 of the Framework Decision
2005/214 / JI of February 24, 2005 on the application of the principle of mutual
gen recognition of fines and fines and its implementation in § 87n Ab-
sentence 5 IRG).

The same applies to penalty payments: these also flow into the federal treasury. Reasons,
the one regulation deviating from this principle for the use of within
of the network of European cartel authorities enforced cartel fines or
Could justify fines are not available. Fines serve exclusively
the punishment of the act as well as the deterrence. Compensation for possible injured parties
does not take place via the fine. Penalty payments serve to exert pressure on the
obligated; The antitrust authorities should not add anything to their income
Interest. In particular, fines and penalty payments should not be immediate
used to finance these authorities (see recital 17 of the Directive
line (EU) 2019/1).

Paragraph 6

Paragraph 6 contains a claim for reimbursement by the Federal Cartel Office against the
seeking authority and serves to implement Article 27 paragraph 8 subparagraphs 1 and
2 of Directive (EU) 2019/1. It had to be taken into account that in Germany not only
the cartel fines or penalties obtained, but also the procedural costs of the basic
are also to be paid in full to the federal budget. The in the directive (EU)
2019/1 in Article 27 Paragraph 8 Clause 1 primarily envisaged possibility of offsetting the
Enforcement costs with the penalty or amount obtained in the context of enforcement
The penalty payment is therefore irrelevant for enforcement on German territory.

With sentence 1, however, the authority granted by Directive (EU) 2019/1
Made use of being able to provide that the
costs incurred together with the fine or penalty
can be driven. For the collection of enforcement costs is according to German
Right no separate title required, provided the costs are shared with the main
claim to be enforced (see Section 5 (1) VwVG in conjunction with Section 254 (2)
AO). For enforcement, the cost calculation of the enforcement authority is sufficient (also
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"Cost approach"), which lists the total amounts to be enforced. Is the full
Enforcement proceeds are not even enough to cover the costs of enforcement, so that may
Bundeskartellamt according to sentence 2 demand from the requesting authority, after deduction
of the enforcement proceeds to bear the remaining costs of enforcement assistance.

To paragraph 7

If the Bundeskartellamt requests the enforcement of a decision within the meaning of paragraph
zes 1, i.e. a decision imposing a fine or a periodic penalty payment, in
In another Member State, the procedure is generally based on that there
applicable national law. As far as Directive (EU) 2019/1 is binding
makes, but the law must comply with the requirements of Directive (EU) 2019/1 and insofar
also comply with German law. It should be noted, however, that the
German law in § 8b VwVfG stipulates that administrative assistance requests from German
Authorities to authorities in other European member states in German
drafted and, if necessary for the other Member State, translated. So-
As far as Directive (EU) 2019/1 makes binding requirements, these were set out in paragraph 7
implemented. The statements on Section 50b (5) sentences 2 and 3 apply accordingly. sentence
4 finally sees the in Article 27 paragraph 8 subparagraph 1 of Directive (EU) 2019/1
the Bundeskartellamt's obligation to reimburse costs to the requested authority
de before, if this does not succeed, which her in connection with the enforcement



de before, if this does not succeed, which her in connection with the enforcement
to cover the costs incurred from the fines or penalty payments collected.

Paragraph 8

Paragraph 8 replaces Article 28 paragraphs 1 letters b) and 2 of Directive (EU) 2019/1
implemented, which aims to clarify the judicial competences for the
the relevant dispute and the applicable law.

According to Article 28 (1), disputes over the legality of a person arise
enforcement decision and the unified title that leads to enforcement
the requested authority is entitled to fall under the jurisdiction of the relevant instances of the
Member State of the requesting competition authority; the national law of
Member State in which the requesting competition authority is based. Disputes
on the enforcement measures taken in the Member State of the requested authority
fall under the responsibility of the relevant authorities of the Member State in accordance with paragraph 2
tes of the requested authority; the national law of the Member State in which the
requested authority has its seat.

About disputes in relation to a law issued in Germany and by the competition
advertising authority of another member state to be enforced as well as on
the legality of the uniform title issued by the Federal Cartel Office, the
to enforce a decision of the Federal Cartel Office by another competition
advertising authority in the territory of another member state decides
therefore the competent court under this law.

To § 50d

Section 50d corresponds in paragraphs 3 and 4 to the previous Section 50a paragraphs 2 and 3 for the
work in the network of European competition authorities. Since §§ 50a to 50c
now concrete types of cooperation between the European competition authorities
designate, the previous title of the regulation was no longer meaningful. "Information
on exchange ”is more specific and apt to this extent. The regulation is also made up of system
matic reasons at the end of the bundle of regulations on the European supply
cooperation, since the question of how to deal with the official
help exchanged information for all types of cooperation equally,
but only in a second step.
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Paragraph 1 essentially corresponds to the previous section 50a paragraph 1, but the
Reference to Section 50 (2) deleted. Section 50 (2) old contained provisions for the case
that the highest state authorities apply Articles 101, 102 TFEU. According to § 50 Ab-
Clause 1 will in future only be used by the Bundeskartellamt for the application of Article 101
and 102 TFEU; Section 50 (2) does not apply. The reference to Section 50 (2)
accordingly, this point must also be omitted.

In terms of content, § 50a old version had to be supplemented insofar as Directive (EU) 2019/1 in Article 31
Paragraph 6 special regulations for the exchange of leniency statements within the meaning of
of Section 33g Paragraph 4 Clause 1 Number 1 applies. A new paragraph 2 was created for this purpose,
which stipulates the conditions under which the exchange of leniency statements
between competition authorities of different member states, and in
Paragraph 1 provides for a corresponding reservation.

In accordance with the regulation of Directive (EU) 2019/1, the exchange of crown jewelery
Gen declarations with the European Commission are not covered by the regulation. Here
But it does not follow from this that there are no restrictions in this regard. Marg. 40 f. the loading
Notice from the European Commission on cooperation within the
Network of competition authorities (OJ C 101, 27.4.2004, p. 43) rather sees one
Section 50d (2) also applies to the relationship between Member States and Commissioners
on before. The exchange of leniency statements between national competition
The authority and the European Commission are therefore subject to the same conditions as the
Exchange of such declarations between different competition authorities in the EU
European Union.

To § 50e

Section 50e corresponds to the previous Section 50b without any changes in content and has only been added
visibly adapted to the references.

To § 50f

§ 50f corresponds to the previous § 50c without any change in content and was only added
visibly adapted to a reference. In addition, the heading has been clarified to include the
Regulation to fit into the new chapter.

To letter b

The change is a consequential change due to the amalgamation of Sections 50a to 50f in
its own chapter.

To number 24

The purpose of the adjustment is to speed up notifications about decisions on fines
on the website of the Federal Cartel Office. To a timely notification at the latest after
To ensure that the official procedure is completed, in future only those
companies are named that receive a fine or with their crown
witness application triggered the fine proceedings. The right of potential card
claimants for damages, the names of all within the framework of file inspection procedures
to be able to find out about the companies involved in the crime, which in turn submitted prior disclosure
are heard remains unaffected.

To number 25

To implement the requirements in Directive (EU) 2019/1 on investigative powers
the competition authorities as well as to meet the requirements of the coalition agreement
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In the area of ​​process acceleration, extensive changes are made in Part 3, Chapter
tel 1 of the GWB required.

At the same time, the procedural rules will be reorganized so that the new rules
can be inserted precisely. Large parts of the previous ones remain
Regulations remain unaffected, but these are also partially reorganized. Because of that
all regulations in this chapter are reworded for the sake of clarity.

In the course of this reorganization, the previous section 4 will be dissolved, in which "joint
me provisions ”. This term was misleading because of the
Most of the provisions in this section are either only for the antitrust authorities
(§ 79 old version and § 80 old version) or judicial administrative proceedings (§ 78 old version) were and
only § 77 old version was a “real” common provision. Will be in the reorganization
the regulations for the antitrust proceedings in Section 1 and the regulation for
judicial proceedings in the new section 2, in which now joint
the same provisions for the judicial procedure are regulated.

The previous section 2 with the provisions on the complaint procedure is in the
transferred to new section 3. The new section 4 now contains the regulations for
Legal complaint and non-admission complaint, which were previously in parts in
Section 3 were regulated.

Chapter 1 (administrative matters)

Section 1 (Proceedings before the antitrust authorities)

In section 1 there are extensive changes to the requirements of the guideline
(EU) 2019/1 on the investigative powers of the competition authorities.
For this purpose, new investigative powers of the cartel authorities are regulated and § 59 old in
three regulations on requests for information (Section 59), review of business documents
(Section 59a) and searches (Section 59b). In addition, in Section 56 the possibility
for the implementation of oral hearings and regulations for the inspection of files
added in order to speed up the procedure. Incidentally, the structural
structure of the section largely unaffected.

Re Section 54

In § 54 a new paragraph 4 is added, which the regulation of the previous § 77 for participation
capacity for proceedings before the antitrust authorities. A content change
No change is associated with this reorganization. As a result of the addition, the
Heading adapted to the regulation.

To § 55

Section 55 remains unchanged.

Re Section 56

The provision of Section 56, which previously contained regulations on hearing and oral
action taken, rules on inspection of files and oral
hearing supplements. This summarizes regulations that each have a specific
the right to be heard.

To paragraph 1

The effectiveness of the enforcement of antitrust law depends in particular on dynamic
(often digital) markets depend on whether antitrust violations are swiftly carried out by
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can be turned off by the antitrust authorities. Hence there is a need for the
Accelerating antitrust proceedings if the circumstances of the individual
require a timely decision by the antitrust authorities. Of necessity
The process step of the hearing can also be affected by the acceleration
that the right of those involved to be granted a fair hearing is fulfilled. in the
In individual cases, however, depending on the design, this process step can lead to an
proportional delay in the process and a conflict with the administrative
the legal principle of accelerating proceedings. That's why it has to be
Anti-trust authority may be required when conducting the hearing
timely decision to be considered.

Against this background there is a need for legislative action on the one hand with regard to
Lich the clarification that the antitrust authority, at its dutiful discretion, also a
can conduct an oral hearing. In general administrative law it is
knows that a hearing is not subject to any particular form and that the parties involved are
can also be heard orally (OVG Weimar, decision of 9 August
1996, 2 EO 669/96, NVwZ-RR 1997, 287, 288; Kallerhoff / Mayen, in: Stel-
kens / Bonk / Sachs, Administrative Procedure Act, 9th edition 2018, § 28 Rn. 44; Mr-
mann, in: BeckOK VwVfG, as of July 1, 2018 § 28, Rn. 17). Sentence 3 is intended for the
GWB in the sense of legal certainty, however, it should be made clear that both a written
open hearing (e.g. by sending a draft decision) as
an oral hearing can also be considered. Both purely oral ones are possible
Hearings as well as hybrid hearings in which only the communication of the hearing
subject matter or only the return of the participants orally. The clarification
Development is carried out in accordance with the requirements of Directive (EU) 2019/1, which in its Article 3
Paragraph 3 provides that the national competition authorities notify the
Raise priority issues before taking an Article 10 decision. He-
Recital 14 of the directive provides that in addition to the notification of the
focal points, a comparable measure can also be considered in order to prevent the
Investigation of interested parties against them under Article 101 or 102 TFEU
to inform the preliminary statement of objections raised.

This clarification should apply in particular to proceedings in which a timely resolution
decision of the competition authority is required. This should enable antitrust authorities
be allowed to complete procedures faster by running out of resources for the
Writing of hearing letters must be used. Such an oral
Hearing to speed up proceedings is subject to the rule of law
agreed because the antitrust authority, even at an oral hearing, is responsible for the intended
final decision on significant facts as well as the essential legal bases
must place (see Kallerhoff / Mayen, in: Stelkens / Bonk / Sachs, Verwaltungsverektiven-
setz, 9th edition 2018, § 28 Rn. 41). The previous legal situation should remain unaffected
far than that from the possibility of the competition authority to carry out an oral
Hearing no entitlement of the parties to an oral hearing in the future either.
should grow (see OLG Düsseldorf, decision of May 4, 2016, VI-Kart 1/16, Rn. 52).
The option of the cartel authority, in exceptional cases under
to refrain from a hearing in accordance with the requirements of Section 28 (2) VwVfG.

The antitrust authority can also make a timely decision necessary when
Determination of a possible deadline for comments by the parties involved.
gen. If a period for comments is granted, the length of such a period must be
the antitrust authority so that they are based on the circumstances of the individual case
is appropriate. The antitrust authority can accelerate the procedure
also set tight deadlines. Provided that a statement is made within such a period
the essential aspects of the intended decision of the antitrust authority
is, such a period is sufficient for the requirements of the rule of law (see BVerwG,
Decision of November 19, 2002, 2 BvR 329/97, NVwZ 2003, 850, 854 f.).
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To paragraph 2

Paragraph 2 remains unchanged.

To paragraph 3

The provision of the newly created paragraph 3 regulates information and file inspection
rights for administrative proceedings according to the GWB. A corresponding need for clarification
results from the 9th GWB amendment in implementation of Directive 2014/104 / EU
introduced, tiered system for disclosure from the official file (cf. § 89c), with
to which the legislature has special provisions for access to files by claimants for
has provided for conditions and procedures that are equally applicable to antitrust
proceedings and antitrust infringement proceedings. This results in the
Need, regardless of the type of procedure, consistent, comprehensive
and final rules for the inspection of files in proceedings before the antitrust authorities
hold up. Otherwise there would be a risk that the implementation of § 89c
Directive 2014/104 / EU introduced special rules are circumvented. The legislator
has already provided in § 89c (5) that in antitrust violations
complaints procedure criminal procedural rights to information and access to files in addition to the
succeeded in § 89c paragraphs 1 to 3 do not apply. This is excluded
only the right to request inspection of fines issued by the cartel authority
has issued. For decisions in cartel administration proceedings, no corresponding
the regulations have been made so that there is still a need to gain access to
To specifically regulate information from antitrust files. A unification of the
Regulations for the different types of proceedings are also appropriate because
when choosing between these there is an official selection process and change
the type of procedure remains possible during the ongoing procedure. An antitrust law-specific
There is a need for regulation not only against the background of the rules on private
claims for damages, but also due to the specifics of the antitrust authorities
procedures in which the protection of sensitive information - in particular
trade and trade secrets on a large scale - regularly of particular concern
interpretation is.

The inspection of files by those involved as standardized in Paragraph 3 Clause 1 is based on Section 165
Paragraph 1. The case law established (Schweda, in: Langen / Bunte,
13th edition 2018, § 165 GWB margin no. 3 mw N) and from other regulations on inspection of files
known (cf. § 29 VwVfG) requirement, according to which the inspection of files for enforcement
the legal interests of the respective party must be required
been. Such legal interests must be based on a claim within the
Administrative procedure and there must therefore be a specific connection
the inspection of files on the administrative procedure exist (see OLG Frankfurt, decision
from September 4, 2014, 11 W 3/14 (Kart), WuW 015, 171, 172 Rn. 28).

Paragraph 3 sentence 2 describes the way in which files are inspected. The sending of
Copies or electronic documents (as scans) is the current practice of antitrust
authorities. The printout of the relevant parts of the case file or the transfer
corresponding electronic documents relate to the time after the introduction
an electronic file and are based on Section 8 numbers 1 and 3
EGovG and § 3a VwVfG.

To paragraph 4

Information or inspection of files can be wholly or partially for various reasons
must be refused, which are regulated in paragraph 4 sentence 1. The regulation contains a
General clause explained by various, non-exhaustive rule examples
becomes. With this regulatory structure, it is based on Section 72 (2) sentence 2 old version and
Section 165 Paragraph 2. The general clause records reasons for exclusion as “important reasons”, which
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can typically be relevant, especially in cartel administration proceedings. these are
in particular the proper fulfillment of the tasks of the authority and the (other
gen) legitimate interests of the data subject (cf. § 475 paragraph 1 sentence 2 StPO). Sol-
Some important reasons can include the protection of informants, control and supervision
inspection tasks of the competition authorities (e.g. by preventing disclosure
of data that would be equivalent to a market information system) as well as the protection of the advisory
process within the decision-making department, which is composed as a collegial body
(Section 51 (3)) of the Federal Cartel Office. It is a matter of the individual case in
to what extent and with regard to which parties involved in terms of § 89c paragraph 4
protected documents there is an important reason within the meaning of the general clause. Against-
As a rule, this will be the case for the parties involved in accordance with Section 54 (2) number 3.

Paragraph 4 sentence 2 specifically serves to protect preparatory votes and the advisory
process. The regulation is based on comparable exception regulations in
Section 100 (4) VwGO or Section 299 (4) ZPO.

To paragraph 5

Paragraph 5 regulates the rights of third parties to information and inspect files. This also includes those
formerly involved in a procedure that at the time of the decision on the
request has already been completed. A scheme is needed to get one
To clarify the cases in which third-party rights to inspect files
in addition to the tiered disclosure and information system created with §§ 33g, 89c
still exist. It must be ensured that third parties do not have full access to the files
remains closed, but at the same time the special requirements of the implementation
regulations for private claims for damages introduced in accordance with Directive 2014/104 / EU
ger cannot simply be subverted. It is also important to ensure that the
Resources of the antitrust authorities against the background of the special effort that
regularly in cartel proceedings with the cleanup of files, for example about operational and business
trade secrets are not inappropriately encumbered. Hence a
Regulation required, which now also allows third parties to inspect files for cartel administration proceedings
taking into account the evaluations from § 89c paragraph 5 sentence 1 and consistent with the
Provides access regime for antitrust infringement proceedings according to §§ 475, 476 StPO.
This is also useful insofar as a later change from administrative to regulatory
Opposition proceedings or vice versa in cartel proceedings are possible and practically relevant
is.

The regulation provides in paragraph 5 sentence 1 that the antitrust authorities provide third parties with information
share or grant access to files, provided they have a legitimate interest in doing so
expound. In this starting point, it is based on the case law of the Federal
court of justice (BGH, decision of July 14, 2015, KVR 55/14, WuW 2015, 237 - drinking
water prices). The regulation also applies to requests for access from the media (see BVerfG,
Decision of July 27, 2015, 1 BvR 1452/13, NVwZ 2016, 50) and science, whereby
in this regard, the assessments of § 476 StPO can be used, which also
is used in anti-trust proceedings.

Sentence 2 provides that the grounds for exclusion in paragraph 4 apply to requests to inspect files
Third parties apply accordingly. The competition authority will have to take into account that
the procedural and interests situation with access requests from third parties certain differences
to the parallel situation with those involved in the proceedings. For example, participants
ligt to protect its legal interests regularly during the ongoing
Procedure, while the interest of third parties in accessing the files
are not subject to time restrictions.

In order to ensure coherence with the tiered disclosure system of Sections 33g, 89c,
sentence 3 restricts the access claim of (potential) claimants to
divorces according to § 32 to 32d as well as § 60. This is also against the background of the above
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Justified case law of the Federal Court of Justice, which provides that the claim
insists on a discretionary decision on inspection of the files only if
the interest in information cannot be satisfied in any other way. But this is in-
as far as the case when the claimant for damages can go through §§ 33g, 89c. To
Support for the preliminary examination of claims can - as is currently the case in the regulatory offense
proceedings (Section 89c, Paragraph 5, Clause 2), access to decisions is granted.
The provision does not only grant insight into such decisions that the
Binding effect according to § 33b are capable. The right of inspection also includes in
Antitrust administrative proceedings, in particular decisions pursuant to Section 32b in proceedings
which are ended with commitments. Otherwise, such a
A file inspection of potential claimants for damages is excluded.

Paragraph 6

Paragraph 6 gives the antitrust authority the opportunity to notify parties and third parties where, for example,
Investigations have been carried out, to identify trade secrets
to promote. If this does not happen, the authority may require consent to the disclosure of the
corresponding information. Nonetheless, the antitrust authority examines in public
interest in whether disclosure is subject to other impediments within the meaning of paragraph 4
oppose.

The regulation serves to accelerate proceedings in connection with filing
viewing requests. It is based on § 165 Paragraph 3, which has a corresponding obligation of
Company in the proceedings before the public procurement tribunals. Different from there
is such an obligation for antitrust proceedings not automatically with over-
sending the relevant information, but only at the request of the card
authority to provide. Otherwise there is a risk of excessive rain
ment, which companies are obliged to label in such cases
Business secrets, in which it is foreseeable from the outset that it will be
It is unlikely that the files will be inspected.

Insofar as the matter is in dispute between the antitrust authority and the company,
the extent to which certain information actually constitutes trade secrets is determined by the
Regulation no changes.

To paragraphs 7 and 8

Paragraphs 3 and 4 remain unchanged in terms of content and have been moved to paragraphs 7 and 8.

To § 57

Section 57 remains unchanged.

To § 58

Section 58 remains largely unchanged. However, by adding a supplement to paragraph 1
clarified that the seizure by individual employees of the antitrust authorities
can follow and in the case of the Federal Cartel Office no decision pursuant to Section 51 (2)
is enough.

To § 59

The adaptation of § 59 serves to implement Articles 8 and 9 of the Directive (EU)
2019/1. For reasons of clarity, the previous section 59 has been replaced by the new sections 59,
59a (review of business documents) and 59b (searches). There
Directive (EU) 2019/1 does not differentiate between administrative and administrative fine proceedings.
det and Articles 8 and 9 thus apply equally to both types of procedure, finds Section 59
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via the reference in the revised Section 82b, in future also in fine proceedings
de application.

According to Article 8 of Directive (EU) 2019/1, the antitrust authorities should companies and
Business associations may oblige everyone to apply Article 101
and 102 TFEU required information within a specified and appropriate
to give this deadline. The requests for information must and may be proportionate
do not ask the addressee to admit an infringement of Article 101 or 102
Force TFEU. The obligation to provide all necessary information applies to
Information that is available to the company or company
association are accessible. The antitrust authorities are also empowered to do so by others
to request natural or legal persons to provide information that is
Articles 101 and 102 TFEU may be relevant, within a fixed
set and give a reasonable deadline. According to Article 9 of Directive (EU) 2019/1
the antitrust authorities must be authorized to appoint representatives of companies and
to appoint human associations and natural persons for a survey.

To paragraph 1

Section 59 (1) corresponds to the requirements of Directive (EU) 2019/1
adapt so that all information is recorded that is necessary to comply with this Act
tasks assigned to the competition authority are required.

According to Article 8 sentence 3 of Directive (EU) 2019/1, the obligation to provide information applies
the company or association of companies concerned
are accessible. "Company" means the economic unit in the sense of the European
European understanding. Regardless of the legal person to which the
future demand is addressed, is therefore the "company" in the sense of economic
Chen unit obliged to answer. A subsidiary comes to you
Not after request for information, the parent company is part of the economic
Unit responsible for this as well. The previous differentiation in Section 59 (1) sentence
1 number 2 between companies and companies affiliated with them under Section 36 (2)
company could therefore be canceled. Section 36 (2) can, however, continue to
be attracted to the circle of affiliated in the sense of an economic unit
Determine company.

The “accessibility” of the information according to sentence 3 also relates to its availability
within the company in terms of economic unity. An information is
accordingly also "accessible" in the sense of the provision if a parent or
Sister company can access the information. This follows from the after
Directive (EU) 2019/1 required material obligations of the entire company.
Unlike the previous legal formulation, there is no additional
whether the specifically addressed legal entity, such as a domestic subsidiary
society that has information available or based on existing legal
bindings is able to procure them. Even under the previous legal situation
already recognized that the affiliation under group law and the associated
outgoing fiduciary duties or contractual relationships.
companies can arise from one another (see OLG Düsseldorf, decision of June 4
2006, VI-Kart 6/06 (V), WuW / E DE-R 1861).

Sentence 4 adopts a clarification that was previously contained in Section 59 (1) number 1.
Sentence 5 corresponds to the previous section 59 (1) sentence 3.

Sentence 6 serves to implement Article 9 of Directive (EU) 2019/1, according to which the
Competition authorities must be possible, in particular company representatives to a
Order survey. German law already provides for the authority to
testimony of witnesses and those accused in administrative offense proceedings who
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can also be enforced forcibly. However, Directive (EU) 2019/1 requires in
With regard to representatives of companies or company associations, a further
ongoing reinforcement of the obligation to publish with fines (Article 13 paragraph 2 letter
e of Directive (EU) 2019/1) and penalty payments (Article 16 (1) (b) of
Directive (EU) 2019/1). In order to create a link for this in national law,
it is expressly provided in sentence 6 that representatives of companies or companies
antitrust authorities can appoint human associations to conduct a survey.
Incidentally, however, the provisions on the examination of witnesses can be found here
or accused application.

Sentence 7 extends the authority to order requests for information to legal persons
persons and associations of persons that are not companies or
are good. According to Article 8 Clause 4 of Directive (EU) 2019/1, the national competition
Advertising authorities may also be authorized to use other natural or legal persons
request information necessary for the application of Articles 101 and 102 TFEU from
interpretation can be given within a specified and reasonable period.
Because such non-entrepreneurial persons are not addressees of the antitrust
authority to intervene, but can have valuable information for the fulfillment
decision of the antitrust authorities (see BGH, decision of October 18
2011, KVR 9/11 - Niederbarnimer Water Association). According to the wording of the article
Clause 8 sentence 4 of Directive (EU) 2019/1 does not have to be
There is the possibility of obligatory requests for information for persons working in the field. This
underlines Recital 35 of Directive (EU) 2019/1, which provides that the betting
application authorities in addition to the company-directed requests for information "equally
ßen ”must have“ effective tools ”in order to be able to benefit from other natural or
to request information from legal entities. Even if the legal form is not
effective enforcement instruments must also be provided in this respect. The
Case practice by the Bundeskartellamt has shown that only mandatory information
require sufficient security for a timely and complete answer
offer and, regardless of the circumstances of the individual case, a speedy procedural
guarantee. With the extension of powers to legal entities and persons
associations of individuals that are not companies or corporate associations,
legal uncertainties existing in the past can be avoided in cases
those in whom the company status is doubtful or controversial (see BGH,
Decision of October 18, 2011, KVR 9/11 - Niederbarnimer Water Association). In order to
is used in the numerous case constellations of antitrust practice in which
entrepreneurial activity of sovereign or otherwise non-economic activity only with
a determination of the facts is to be delimited, a considerable effort avoided.
This effort is also not intended to protect non-entrepreneurial people or individuals
Associations of persons required because these are not the addressees of the antitrust authorities
authority to intervene. Special mention of the economic and
Professional associations in Section 59 Paragraph 1 Clause 2 old version could subsequently be deleted.

To paragraph 2

According to Article 13 paragraph 2 letter d of Directive (EU) 2019/1, the antitrust authorities
in the event of incorrect, incomplete, misleading or late
to impose proportionate and dissuasive fines to the right information. This
sets in German law the action of a connecting offender within the meaning of §§ 9, 30 OWiG
ahead.

The previous formulation of § 59 Paragraph 2, which refers to the "according to law or statutes for
Representing appointed persons ”has led to uncertainties as to whether a
compared to §§ 9, 30 OWiG special statutory restriction of the group of suitable
Perpetrator is connected (on the other hand FK / Achenbach, 92nd Lief., Status: 11/2018, GWB, § 81 Rn.
418; loc, however, in: Langen / Bunte, 13th edition, 2018, § 81 GWB, marginal no. 144 and
KK / Schöner, 2014, § 81 GWB, Rn. 109). With the deletion of the reference to law or
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The articles of association and the addition of the words “as well” and “also” are intended to clarify that
the question of the connecting offender according to the general rules of the administrative offense
determined by law. The addressee of the obligation is always the owner of the
Company. For companies, legal persons and unincorporated associations
In addition, the obligation under Section 59 (2) to provide information and surrender also applies
the persons appointed to represent. This includes both the organizational
step as well as other chosen representatives with one of the organizational representatives
comparable power of representation, in particular agents within the meaning of § 9 paragraph
2 number 1 and 2 OWiG.

According to sentence 2 it is provided that a contact person vis-à-vis the antitrust authority
must be named within the company or company association responsible for
the correct and complete response to the request for information on behalf of the
company is responsible and in the event of non-response or poor response, suitable
cher connecting offender within the meaning of §§ 9, 30 OWiG. This particular responsibility
However, the fact that the material obligation to provide information does not change the fact that the
Company as a whole and thus also all organs and employees of the company
mens are obliged to contribute to the answer.

To paragraph 3

Paragraph 3 implements Article 8 sentence 2 of Directive (EU) 2019/1 and adds violations to it
against the law against restraints of competition. According to Article 8 sentence 2 of the
Never (EU) 2019/1, the requests for information from the antitrust authority must be proportionate
and are not allowed to make the addressee to admit a violation of article
101 or Article 102 TFEU. Recital 35 specifies this to the effect that
that a company or an association of companies through a request for information
should not be compelled to admit that he or she has committed an infringement
has gone. Such must be proven by the national competition authority
become. The duty of companies or corporate associations to ask about
Answering facts and submitting documents should, however, not be affected by this
stay. According to Directive (EU) 2019/1, this should also apply to the
Member State authorities apply the standard set by the European jurisprudence
was developed for business inquiries from the Commission
(cf. in particular ECJ, decision of October 18, 1989, 374/87, Coll. 1989, 3283
Marg. 34 f. - Orkem v Commission).

An unrestricted right to refuse to provide information according to § 55 StPO, as it
Section 59 (5) previously for the company representative who was obliged to provide information
Person provides is not compatible with these requirements. Because the basic duty
of companies and business associations to provide all necessary information
is only effective if the representatives and employees of the company
corporate. In the context of company-related requests for information
therefore an obligation to cooperate for them, which finds its limit in the compulsion to confess.
det, but does not generally exclude self-incriminating information. However, it is for protection
the natural person provided that a disclosure of facts that are appropriate
are to bring about a prosecution for a criminal offense or an administrative offense,
can only be requested if the acquisition of information is essential in another way
difficult or not to be expected. This limitation does not apply if the information is only available
justifies the risk of prosecution in the antitrust fine proceedings and the
The antitrust authority had the opportunity in a specific individual case to appeal to the natural person in the
To issue a promise of non-prosecution within the scope of their dutiful discretion because
the group of persons obliged to cooperate - which is regularly not the case - is clear
was outlined. Because in this respect the facts to be revealed are not suitable, a
Bring about persecution of the natural person. In addition, the natural person could
in the case of a non-prosecution agreement, also be questioned directly according to paragraph 4
and would be obliged to cooperate (see justification for paragraph 4).
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According to Article 31 (1) of Directive (EU) 2019/1, Member States can provide
that information that the antitrust authorities in the context of such company-related
May require investigative measures from natural persons, not as evidence
for the imposition of sanctions against the natural person concerned or close
Relatives of this person may be used. This restriction is in German
right to ensure the freedom of self-incriminations of natural persons
Zen. It relates to a recovery to prove the fact and thus to the disadvantage
the natural person. A consideration of information that is in favor
affect the person, the regulation does not conflict.

Such a prohibition on the use of evidence does not encounter any constitutional
legal concerns. It is recognized in case law that it should be appropriate
can prevent the use of a statement in criminal or administrative fine proceedings
restrict to a further obligation to cooperate and actual
To get the data subject involved (BVerfG, decision of January 13th
1981, 1 BvR 116/77, NJW 1981, 1431 - self-incrimination of the debtor).
The Federal Constitutional Court has highlighted in recent decisions
that prohibitions on the gathering of evidence and on use reduce the effectiveness of criminal prosecution in
to a considerable extent (see BVerfG, decision of June 27, 2018, 2
BvR 1405/17, 2 BvR 1780/17, NJW 2018, 2385, 2388 Rn. 78). But this was clearly relevant
different situations. In the present case, it should first be noted that in antitrust law
the legal prosecution of companies in terms of legal offenses
Individuals and associations of individuals (Section 30 of the Administrative Offenses Act)
has a special meaning. Because these are not only the key players in
Competition, they also benefit from any cartel agreements. Before this
Background with the new version of § 59 an extension of the previous official
established investigative powers and strengthened the effectiveness of cartel prosecution. If
and to what extent of the expanded options for making requests for information
is used in particular in fine proceedings, is at the discretion
sen by the competent antitrust authority. When exercising this discretion, the
hearing also take into account the extent to which additional possibilities for knowledge in the relationship
to the company with the disadvantage of limited usability compared to the
natural persons are charged. First of all, it is important that in a multitude of
number of cases - for example, if competitors or other third-party companies
requests for future are asked - no self-incriminations at all and therefore no
Ban on use threatens. It should also be noted that, in addition to the
Requests for information continue to have a wide range of investigative measures available.
stand. Fine proceedings are often initiated after the filing of a leniency
initiated and usually begin with a search of the affected investigation
take and / or personally affected. As a result, there are interrogations of witnesses
and those affected. The findings that the cartel authority gained from these investigative
measures received are not subject to any restrictions on use in the future either.
The request for information and the restriction of use apply
Burdens on the natural person therefore in particular where the other knowledge
resources are inadequate, so that, according to the current legal situation, the
booths should have been discontinued. In these cases it is in the interests of an ef-
effective prosecution of at least the companies but to accept that the evidence
tel with regard to company representatives as natural persons may not be
can be used in any way. This strengthens the effectiveness of the cartel prosecution
and does not limit it. Such a procedure is according to the Directive (EU) 2019/1, which
only the effective prosecution and sanctioning of companies and corporate
associations, but not of natural persons, also required under European law
th.
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To paragraph 4

According to Article 8 sentence 4 of Directive (EU) 2019/1, the antitrust authorities should also do so
be authorized to require natural persons to provide information that
may be relevant for the application of Articles 101 and 102 TFEU. Also in-
to the extent that implementation is required as a mandatory request for information (see above,
Justification for paragraph 1 sentence 7).

For example, former employees or organs of a
companies concerned may be potential addressees of the obligation to provide information, the given
In any case, they may themselves be considered as perpetrators of an antitrust regulatory offense.
In the case of submission agreements, requests for information could also be made
addressed to the employees of a registry. The binding information agreement
For reasons of proportionality, however, there is no longer any instrument for
comprehensive survey of natural persons who are only consumers of
possible antitrust violations are affected.

In the case of requests for information according to paragraph 4, the obligation to answer does not apply to the
take or the corporate association, but directly the natural person
as an individual. In this respect, the area of ​​protection of the constitutionally guaranteed
bots of compulsion to incriminate oneself (Nemo tenetur principle) must be observed. This
According to the case law of the Federal Constitutional Court, the principle is
connection with human dignity and is therefore not limited to associations
applicable in terms of Article 19 paragraph 3 of the Basic Law (see BVerfG,
Judgment of February 26, 1997, NJW 1997, 1841, 1843 f.). He is obliged to provide information
not opposed to legal persons and associations of persons, but is with
to observe the natural persons recorded here. Paragraph 4 sentence 2 therefore clarifies
that with statements of such "other" natural persons a refusal to provide information
there is a right of appeal according to § 55 StPO.

However, this does not apply if the information only poses the risk of a cartel authority
Fine proceedings justified and the antitrust authority of the natural person within the framework
has issued a promise of non-prosecution at its due discretion. A failure
Follow-up commitment includes the commitment not to initiate proceedings because of a
Specific antitrust violation to be described in more detail. She is according to the
internal division of responsibilities of the antitrust authority from the one for initiating proceedings
competent authority, i.e. at the Federal Cartel Office by decision of the
permanent decision-making division (cf. Section 51 (2) sentence 1). This is based on § 47
Paragraph 1 of the OWiG, existing persecution measures which, in addition to
interpretation of the violation and the role of the person concerned, the principle of
moderation of the procedural effort and the interest in clarification and punishment
serious injustice can be taken into account. Accordingly, it can
be measured, with a non-prosecution commitment to pursue the goal of meeting a truthful
to get a proper statement that is suitable for referring to another
to facilitate a serious administrative offense and in particular the imposition
to enable deterrent fines to be imposed on companies involved in cartels. With
Such a commitment creates a state of trust which, according to the basic principles
a fair trial and the prohibition of contradicting behavior a self-
binding the authority. As long as the permissible limits of discretion are not



binding the authority. As long as the permissible limits of discretion are not
exceeded, the authority may not again deviate from the given assurance.
chen. At the same time, a referral is at the discretion of the antitrust authority
Section 49 (3) or (4) excluded, unless the other antitrust authority
there is a speaking bond. On the other hand, a takeover of the case by the Euro
European Commission cannot be excluded (cf.Article 11 Paragraph 6 Regulation (EC)
No. 1/2003); there, however, there is no threat of persecution of the natural person (see Article 23 Reg
(EG) No. 1/2003). Thus, the natural person is also without a refusal to provide information
right according to § 55 StPO sufficiently protected against prosecution by the cartel authorities or
there is no risk of persecution within the meaning of § 55 StPO. The right, the information

Page 138

- 138 -

to refuse to ask questions that justify the risk of criminal prosecution remains un-
touched. This is especially in borderline cases of possible criminal liability according to § 298 StGB
to note that for the existence of a right to refuse to provide information, the secure
maintenance of the persecution is not required, but it is sufficient that because of a corresponding
initial suspicion threatens the initiation of investigative proceedings (see Meyer-
Goßner / Schmitt, 60th edition, § 55, Rn. 7 mwN).

To § 59a

Section 59a has been removed from the previous section 59 for editorial reasons. Contentwise
except for the deletion of “according to the law or the articles of association” in paragraph 2, none
Changes to the previous regulation. As in Section 59, the deletion serves to clarify
that, in principle, all company representatives are capable connecting offenders within the meaning of
§§ 9, 30 OWiG. Paragraph 4 only applies to the citation requirement of the article
kels 19 paragraph 1 sentence 2 GG with regard to the restriction of the fundamental right to
vulnerability of the home in accordance with Article 13 of the Basic Law.

To § 59b

The introduction of § 59b serves to implement Articles 6 and 7 of the Directive (EU)
2019/1 in relation to the antitrust administrative proceedings. About the reference in the revised
§ 82b, the powers of § 59b paragraph 3 in the fine proceedings apply accordingly.

To paragraph 1

According to Article 6 of Directive (EU) 2019/1, the antitrust authorities should be able to all
unannounced postponements necessary for the application of Articles 101 and 102 TFEU
audits, ie searches, of companies and corporate associations
to undertake. Article 7 of Directive (EU) 2019/1 extends this competence to the
Searching other premises, especially private apartments
company managers and members of the supervisory and management bodies as well as other employees
to work. This differentiation is explicitly adopted when implementing in
German law is not mandatory.

According to Recital 31 of Directive (EU) 2019/1, the necessary verifications
on the premises of companies or business associations only
be carried out if the competition authorities, in accordance with the case law of the
ECJ, can prove that there is a reasonable suspicion of an infringement
exists against Article 101 or 102 TFEU.

According to the case law of the ECJ, such an initial suspicion is to be affirmed if
taking into account the status of the proceedings with an objective assessment
a connection between certain business documents and the purpose and
The subject of the review cannot be excluded (see ECJ, May 18
1982, 155/79, Coll. 1982, 1575 Rn. 16, 17 - AM & S). Therefore, he
communications “into the blue”.

Section 59b (1) takes this into account by conducting the search under the
The reservation is that it must be assumed that the search was carried out to find
Evidence in the premises to be searched.

When searching private homes, the proportionality
examination to make increased requirements in individual cases. Comprehensive information on
Proportionality is neither in the search warrant nor in the
Divorce is fundamentally and always constitutionally required. However, in particular
especially if there is only a vague suspicion of being found, the proportionality of a search
due to the severity of the interference (see BVerfG, decision
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of December 16, 2014, 2 BvR 2393/12, Rn. 26 with reference to BVerfG, decision of
May 13, 2014, 2 BvR 9/10, NJW 2014, 2265, 2266, Rn. 19, 23 each with further references). Here is
also the degree of discovery related to the documents relevant to the proceedings
to evaluate thoughtfully. The vagueness of the suspicion of being found can contradict the
about the measure and thus oppose the search (see BVerfG,
Decision of May 13, 2014, 2 BvR 9/10, NJW 2014, 2265, 2266, Rn. 18).

To paragraph 2

Paragraph 2 corresponds to the previous regulation in Section 59 Paragraph 4 Sentences 1, 4 and 5. The transit
carrying out a search also after the implementation of the Directive (EU)
2019/1 further a judicial search warrant. This requirement remains
according to Article 6 paragraph 3 of Directive (EU) 2019/1 or is possible in the case of Article 7
Paragraph 2 of Directive (EU) 2019/1 is even expressly provided for. The opportunity at
There is a risk of imminent search without a prior judicial order.
men, is expressly mentioned in Recital 34 of Directive (EU) 2019/1.

To paragraph 3

Paragraph 3 contains a non-exhaustive list and specification of the rights that
the search persons have in the course of an investigation (see Article 6 paragraph 1
Letters b, d and e of Directive (EU) 2019/1). From an express regulation
the right of access (Article 6 paragraph 1 letter a of Directive (EU) 2019/1) and the
Right to make copies (Article 6 (1) (c) of the Directive (EU)
2019/1) can be waived, as these rights already exist under the current legal situation
to the cartel authority in the context of a search.

The "accessibility" of the information within the meaning of § 59b paragraph 3 sentence 1 number 1 is
comprehensively understand. It refers to all relevant information contained within
of the company in terms of the economic unit are available. An information
is accordingly also "accessible" in the sense of the regulation if a parent or
Sister company can access the information.

As part of a search of companies or corporate associations
The search persons can use their right to ask questions according to paragraph 3 sentence 1 number
3 make use. Since improper cooperation is subject to a fine (§ 81
Paragraph 2 number 11 or Article 13 paragraph 2 letter c of Directive (EU) 2019/1),
the obligation to cooperate must be clearly recognizable and documented. It is therefore necessary
half an express request to be included in the minutes. It is in
Discretion of the investigating officers of the cartel authority, whether they violate this right to
make need. There is no obligation to cooperate without an express request.
Insofar as information is voluntarily released in the course of the search,
these can be used without limitation by the prohibition of use inserted in sentence 3
be evaluated. With sentence 3 of the article 31 paragraph 1 of Directive (EU) 2019/1
made use of the opportunity opened up to protect natural persons who are
Participation in the form of the release of information are obliged to use
to restrict this information as evidence (see justification for the parallel rule
ment in Section 59 (3)).

To paragraph 4

Section 59b (4) corresponds to Section 59 (4) sentence 6 old version

To paragraph 5

Paragraph 5 sentence 1 makes it clear that the regulations on incidental finds (Section 108 Paragraph 1 StPO)
and to look through papers and electronic storage media (§ 110 StPO)

Page 140

- 140 -

find speaking application. Incidental finds can be made during a search
occur within administrative proceedings as well as in the context of a fine
procedure. According to the current legal situation, the searching persons
in the case of imminent danger, decide on a supplementary search if
Finds occur that give rise to further suspicions. The reference is therefore only
Lich a clarifying function. The same applies to the inspection of papers and electrical
niche storage media according to § 110 StPO, which according to recital 73 also through
Directive (EU) 2019/1 is required.

Sentence 2 serves to implement Article 16 paragraph 2 letter a of the Directive (EU)
2019/1, which requires that the obligation to tolerate in the case of searches of business
vacate as well as business property and property for companies
must be subject to coercion. According to Section 86a, the cartel authority can issue its orders
according to the rules applicable to the execution of administrative measures
push through. However, this regulation is only immediate upon orders of the authority
applicable, which is why an express regulation for the tolerance obligation is required. The
This does not affect the possibility of using direct enforcement
stirs.

To § 60

In section 60 number 2 reference is made to section 42 (2) sentence 2, from where in turn to section 40
Paragraph 3 sentence 2 (prohibition of continuous behavioral control by a ministerial
nis) and paragraph 3a (revocation and amendment of a ministerial permit) is referred to.
Of these two (indirect) reference targets, in the context of the temporary legal
protection according to § 60 number 2, however, only § 40 paragraph 3a is relevant because
Temporary legal protection against the revocation or the change of a ministerial permit
should be regulated. By specifying the target of the reference, this becomes editorial
Reasons clarified without changing the content.

To § 61

In § 61 a new paragraph 3 is added, which has the same wording as the provision
of § 62 old version In the sense of a tightening of the regulations, § 62 old version is summarized
hang with other regulations that also require the conclusion of an antitrust authority
Concern administrative procedures. A content change is next to this
mere reorganization only the additional, new requirement for public delivery
shows that the new instrument of delivery in the context of administrative assistance according to §
50b must be impossible or not promising within the ECN.

To § 62

The provision of Section 62 largely corresponds to the wording of the provision without any change
of Section 80 old version The previous location of this provision, which is only applicable to the antitrust authorities
administrative procedure applies, in the section "Common provisions" was legal
systematically not convincing. Once this section has been resolved, the regulation
therefore moved to the section on the administrative procedure by the antitrust authorities. As
Subsequent amendments to the introduction of a provision for inspection of files in Section 56 will also be the
Fees for the inspection of files by third parties accordingly for reasons of consistency
customized.

A further change in content results in relation to Section 62 (5) sentence 2. In Section 62
Paragraph 5 regulates the amount of the fee in the event that an application or an
message is withdrawn. In practice, the regulation led to withdrawals of
Registrations in main examination procedures on questions of doubt, in particular with regard to the
the limit of three months contained in Section 62 (5) sentence 2. The period of three months
primarily concerned withdrawals in objection proceedings according to § 9 paragraph 3 in the
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Version of the 6th GWB amendment. It is a legally inexplicable foreign
body.

For merger control proceedings, section 62 (5) sentence 1 does not apply, but sentence 2. With the new
regulation will reduce the fee for merger control proceedings to the cases
in which the registration is withdrawn in the preliminary examination procedure. For one
The registration must therefore be withdrawn before the
Notification from the Federal Cartel Office has been received by the company that pursuant to Section 40
Paragraph 1 has entered into the examination of the merger.

By withdrawing an application, the applicant gives himself the option of
the prohibition of execution in accordance with Section 41 (1) sentence 1 after the expiry of the
named deadlines ends. Furthermore, the withdrawal of an application typically reduces
the administrative expenses of the Federal Cartel Office. These circumstances are due to a re
reduction of the registration fee.

Before initiating the main examination procedure, it is appropriate to simplify a general
le halving the fee, which takes into account the
administrative expenses would have been incurred without redemption.

On the other hand, after the initiation of the main examination procedure, the
The registration fee prevents the actual administrative work from being
can be considered fairly. If registrations in the main examination procedure are
are typically taken relatively late in the procedure after the
Federal Cartel Office has already carried out major investigations and a preliminary
has made evaluation. This corresponds to the assessment of the registration fee in full
Amount according to the economic importance of the project and up to the time of
Redemption of actually incurred administrative expenses. An additional fee
according to § 62 paragraph 1 sentence 2 number 2 for a release or prohibition decision
The application does not apply if the registration is withdrawn.

Re Section 2 (Common Provisions for Appeal Proceedings)

The new Section 2 contains common rules for all redress procedures
and thus for complaints, legal complaints and non-admission complaints. The-
These provisions are now uniformly "pre-
die-brackets "pulled. This control technology is also used in other processor
gen (such as the VwGO in particular) application.

In the new section 2, a large part of the provisions of the previous section 2 is under
new heading. So far there have been many under the heading “Complaint”
Rules governing the remedy of the complaint are governed by referrals as well
for the legal and non-admission complaints. These regulations are therefore
common rules for all redress procedures and now legal systems
more convincingly regulated in a separate section under this heading.

In addition, for the same reasons, some provisions of the previous section 4
has been included in the new section 2.

To § 63

Section 63 regulates the previous section 67, in which the parties involved in the complaint procedure
were regulated and on § 76 paragraph 5 old version for the appeal proceedings as well as
Referred to section 75 (4) old version for the procedure of the non-admission complaint.
Now, when these references are resolved, Section 63 covers all appeal procedures and
The wording is changed accordingly compared to Section 67 old version.
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In addition, a new paragraph 3 on the ability to participate in appeal proceedings
which was previously regulated in Section 77. A change in content is with this reorganization
not connected. As a result of the addition there is also the heading of the regulation
customized.

In paragraph 1 number 2, the wording of the antitrust authority whose ruling
contested, named as a party. After extending the norm to everyone
The cartel authority itself can also appeal proceedings as an appellant in the
Proceedings of non-admission or legal complaints occur. The standard also covers
these constellations and only refers to the initial constellation in terms of the wording
of the procedure.

To § 64

Section 64 regulates the previous Section 68, which requires a lawyer before the complaint
judge provided and based on § 76 paragraph 5 old version for the appeal procedure
as referred to in Section 75 (4) of the previous version for the procedure of the non-admission complaint
ben. Section 64 now covers all legal redress procedures when these references are resolved
and the wording is changed accordingly compared to § 68 old version.

To § 65

Section 65 regulates the previous section 69, which regulates oral hearings
and reference is made to Section 76 (5) old for the legal complaint procedure
would have. Now, when this reference is resolved, Section 65 also covers the legal complaint
procedure and the wording will be changed accordingly compared to Section 69 old version. The Ver-
driving the non-admission complaint is - as before - not recorded.

To § 66

Section 66 regulates the previous Section 64, in which the suspensive effect of a
complaint was regulated and on its paragraphs 1 and 2 the provision of § 76 paragraph 5
old version for the appeal procedure as well as § 75 paragraph 4 old version for the procedure of
Had referred to the complaint of non-admission. While paragraph 3 in § 68 and thus in
Section 66 covers an independent provision on interim measures
if the previous references are dissolved, all legal remedies are now and is
accordingly also regulated in the section on common regulations.

To transfer it to the section of the common provisions, a
Half-sentence added after the numbering to include the appeal procedure without
to cover changes in content compared to the previous legal situation. Also will
the numbering adjusted. Number 1 is replaced and the reference to the revocation
or the amendment of a ministerial permit in § 64 paragraph 1 number 2 is specified because
via Section 42 (2) sentence 2 only to Section 40 (3a) (but not to Section 40 (3) sentence 2)
should be referenced. Paragraph 2 is rephrased to replace the previous references
to cover all legal remedies and according to the variant of the entry into force of the order
The provision of a security is deleted because it is not relevant in practice.

To § 67

Section 67 regulates the previous section 65, which is due to the competence of the complaint
for the restoration or arrangement of the suspensive effect in the
cut to the complaint was regulated. For the legal complaint procedure and for the
Section 76 (5) old and Section 75 (4) have procedures for a non-admission complaint
old version does not refer to § 65 old version. In practice, however, it is recognized that
responsibility for the decision on the suspensive effect despite the lack of
the reference with the main matter is transferred to the appellate court. This
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Transfer of jurisdiction now forms both the wording of Section 67 (3) and
also the location in the section with the common regulations.

To § 68

Section 68 replaces the previous section 64 (3), to which section 75 (4) sentence 2 old version applies for
referral complaint and Section 76 (5) sentence 2 old version for the appeal on points of law
had been transferred to a separate regulation. By locating in the section too
the common provisions, these references can be resolved and the
The wording is adjusted accordingly.

The court of the main court is now responsible for issuing interim measures
matter and no longer the appeal court. This means that responsibility for all as-
pects of the procedure in accordance with § 67 and § 70 now at the court of
The main thing is concentrated. This creates a forced division of powers to
Decision in a legal dispute avoided and compared to the complaint
judge no less competent legal appeals court to decide (also)
authorized to issue interim measures.

After contesting the prohibition order, the parties involved in the merger apply
An exemption from the execution prohibition, the court of the main issue in
Within its jurisdiction to issue interim measures.

To § 69

The regulation of § 69 corresponds to the wording of the regulation of § 71a old version and has
only got a new numbering.

To § 70

The regulation of § 70 largely corresponds to the regulation of § 72 aF for filing
view, which was regulated in the section on the complaint and to which § 75 paragraph 4 sentence 2 old
for the non-admission complaint and § 76 paragraph 5 sentence 2 old version for the legal
had relegated. After these references have been resolved, the provision for
Access to files is now regulated in the section with the common regulations. In re-
As a result of the reorganization, the references in paragraph 1 and
sentence 3 adapted. In terms of content, the responsibility for arranging the
Disclosure of facts and evidence in appeal proceedings now
in the sense of a concentration of decision-making powers - as in § 67 and § 68
- to the appeal court.

To § 71

The provision of § 71 largely corresponds to § 78 old version and regulates the bearing of costs and -
fixing for all appeal procedures. The wording of the previous regulation related
only on complaints and legal complaints procedures, has become in the application
practice proved to be too narrow and was therefore used in all appeal proceedings.
turns. In the new version of the regulation, this is accordingly in line with
the practical application also extends in terms of the wording to all appeal procedures.

To § 72

Section 72 regulates Section 73 old version, which was previously located in the section on complaints
and to Section 75 (4) sentence 2 old version for the non-admission complaint in part (only
Number 2) as well as § 76 paragraph 5 sentence 2 old version for the legal complaint
had sen. With the dissolution of these references, the regulation in the section with
transferred to common regulations and the wording adapted accordingly. Through this
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a meaningful extension is brought about with regard to the non-admission complaint because
§§ 169 to 191a of the Courts Constitution Act now also for non-admissible
complaint apply. The application of the regulations governing public
and meeting police (Sections 169 to 183) and the language of the court (Sections 184 to 191a)
also appropriate for the non-admission complaint.

Section 3 (complaint)

Section 3 regulates the specific rules on complaints that were previously
in Section 2. These regulations have been transferred to Section 3 and
been renumbered speaking. Changes only arise in the case of references,
but not with the wording of the transferred regulations. The regulations § 64 aF, § 65
old version, §§ 67 old version to 69 old version as well as § 72 old version and § 73 old version are
References in Section 75 (4) old and Section 76 (5) old in the section with common
all regulations have been convicted.

Re Section 73

The regulation of § 73 corresponds to the wording of the regulation of § 63 aF and has only
Lich got a new numbering.

Re Section 74

The regulation of § 74 largely corresponds to the regulation of § 66 old version and has one
received new numbering. In addition, sentence 3 in paragraph 1 and sentences 2 and
3 deleted in paragraph 3 as a consequence of the amendment to § 42. The deadlines for the
Filing and justifying a complaint against an injunction of the
Federal Cartel Office begin in the case of an application for a license according to § 42
not only with the decision on this application, but are based on the delivery
ment of the prohibition order.

To § 75

The provision of Section 75 largely corresponds to the wording of the provision of Section 70 old version
and just got a new numbering; in addition, a
Subsequent amendment made to adapt Section 20 (1) (deletion of the criterion
about "small or medium-sized" companies).

Re Section 76

The regulation of § 76 corresponds to the wording of the regulation of § 71 aF and has only
Lich got a new numbering.

Section 4

The new section 4 contains the provisions on legal complaints and non-admission
complaint that was previously regulated in Section 3. To clarify that both
Remedies are regulated in section 4, the insofar misleading heading
of the previous section 3 to clarify the addition of the non-admission complaint.

In addition, the provisions on non-admission complaints and legal proceedings
complaint the references to the rules on the complaint have been resolved. Partially
are the provisions referred to in the section with common
Regulations have been transferred and find for non-admission complaints and legal
difficult application.
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In some cases, the references that ordered "corresponding validity" were al-
However, it was also too imprecise and sometimes had to be supplemented in practice
be interpreted. In this respect, there are now explicit regulations on non-admission
complaint and added to the legal complaint, the specifics of this
Legal remedies take into account.

To § 77

The regulation of § 77 corresponds to the wording of the regulation of § 74 aF and has only
Lich got a new numbering.

To § 78

In Section 78, large parts of the previous Section 75 are taken over, the reference to the
serious regulations resolved and specific provisions for non-admission
complaint instead of reprimand regulated anew.

Paragraph 1 now expressly regulates the right to appeal against non-admission,
without this being associated with a change in the legal situation. Furthermore were
the references to the complaints provisions in paragraph 4 resolved. Paragraphs 4 and 5
now adhere to new and independent regulations on deadlines and the form of non-admission
complaint. Finally, paragraph 6, which is based on paragraph 5 old version, specifies the previous
previous regulation on the deadline for the reasoning of the legal complaint, its wording
"The time limit for appeal" was misleading. In addition, (similar to § 139
Paragraph 2 VwGO) for reasons of procedural efficiency, the need to
successful non-admission complaint in a further formal act of legal complaint
de having to insert.

To § 79

In Section 79, large parts of the previous Section 76 have been adopted, the reference to the complaint
regulations resolved and specific provisions for legal complaints new
been regulated.

In paragraph 1, the special emphasis on the competition authority as a complaint authority
deleted, which is now obsolete. The legal remedy is parallel to Section 78
thus to the parties involved in the complaint procedure. The right to lodge a complaint exists
in the case of constitutional considerations also in the cases of a necessary, but
omitted additional cargo in the complaint procedure. Furthermore, the references to
the complaint provisions in paragraph 5 old version resolved. In paragraph 2 sentence 2 a
Consequential change implemented with regard to the competence of the antitrust authorities (changed
te regulation of jurisdiction in Section 50 (1)). Paragraphs 4 and 5 now contain new ones
and independent regulations on the deadline and form of the legal complaint. In addition to
Regulation in Section 78 (6) sentence 3, according to which in the event of a successful non-admission
complaint the separate filing of the legal complaint is omitted, is for the purposes of
Grounds for the appeal on a point of law the reference to the grounds for the non-admissible
Complaint possible for reasons of procedural efficiency.

The provision of § 79 old version, according to which the federal government with the consent of the federal
council provides details on the procedure before the antitrust authority by means of a statutory ordinance
could regulate, was deleted due to lack of practical relevance.

Re Section 80

The decision on the legal complaint is regulated in Section 80. § 76 paragraph 5 old version has
Reference is made to Section 71 old version, where the decision on the complaint was regulated. All-
However, the decision to appeal or to appeal does not necessarily differ
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substantial. Therefore, through the reference in the standard for the appeal decision
not all decision constellations in the legal complaint procedure are covered
and the case law had to create gaps through an analogous application
application of standards from other legal systems or more general revision law
Principles close.

The new regulation on the decision on legal complaints is intended against this background
all serve a clarification function. A change in content and a departure from
the previous case law are not intended. The norm is oriented
in the design of the regulations on revision decisions in other procedures
rens regulations (in particular § 144 VwGO, § 126 FGO and § 170 SGG).

To number 26

Chapter 2 (Fines)

Re Section 1 (fine regulations)

To implement the requirements in Directive (EU) 2019/1 on fines for cartel
violations of the law, the fines against company associations as well as for
The design of the leniency program are extensive changes in Part 3, Chapter 2
of the Act against Restraints of Competition is required. That's why everyone will
Regulations in this chapter have been redrafted for the sake of clarity.

A fundamental change in the legal system concerns Section 81 old version, in which
a large part of the regulatory fine norms in the law against competition
restrictions was regulated. This regulation already had a
very large scope and the implementation of the requirements of Directive (EU) 2019/1
would not be more convincing in terms of the legal system within a single paragraph
Way has been possible. Therefore, § 81 old version is unbundled and the previous one
Content transferred into several individual regulations. The new regulations from the implementation
of Directive (EU) 2019/1 are in this new association of several regulations
inserted.

To improve clarity, the regulations are divided into sections.
Chapter 2 is given the heading Fines and is divided into the sections Fines
regulations (§§ 81 to 81g), leniency program (§§ 81h to 81l) and administrative fine
ren (Sections 82 to 86).

Re Section 81 (fines)

After the unbundling of Section 81 (old version), the new Section 81 largely contains the prefixes
Articles of § 81 paragraphs 1 to 3 old version and thus summarizes the fines of the GWB
together. In paragraph 2 the changes in the area of ​​abuse control
taken into account by corresponding subsequent changes. The changes in the
powers of investigation by the antitrust authorities lead to changes in the
stands. In paragraph 2 number 5b, the offense of fines was based on information provided by the
genabgabe extended to take account of the extension of Section 47k Paragraph 2 Clause 1.

The offense of a fine in Section 81 (2) number 6 old version now also includes infringements
actions against requests for information in administrative fine proceedings. Section 81 (2) number 7
old version could be deleted because § 81b paragraph 1 sentence 1 old version given the new
Request for information pursuant to Section 59 (1) sentence 1 in conjunction with Section 82b (1)
has been deleted.

According to Article 13 (2) sentence 1 of Directive (EU) 2019/1, the member states must
ensure that the national administrative authorities responsible for competition
neither by decision in the enforcement proceedings they have conducted themselves
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effective, proportionate and dissuasive fines against businesses and
Corporate associations, or the imposition of such monetary
Apply for fines in non-criminal court proceedings. In § 81 paragraph 2
Numbers 7 to 11 contain a mandatory implementation of Article 13 paragraph 2 sentence 2
fines for violations of measures in an investigation
Ren. Obligations to cooperate in fine proceedings are primarily through means of coercion, such as
Administrative fine (cf. § 46 OWiG in conjunction with § 51 Paragraph 1, 70 Paragraph 1, 77 StPO), to be enforced
Zen.

Re Section 81a (fines against companies)

In § 81a, after the unbundling of § 81 aF, the previous paragraphs 3a to 3e of §
81 old version regulated in the same wording. Only the internal references were adjusted as a result
this unbundling. In addition - without the intention of changing the content -
a heading added for the new paragraph.

Re Section 81b (fines against company associations)

The newly inserted § 81b serves to safeguard one based on Directive (EU) 2019/1
expansion of the liability of corporate fines to be carried out
mens associations. According to the previous legal situation, sales-related
Fines against corporate associations as legal entities or personal
associations within the meaning of Section 30 of the Act against Administrative Offenses
become. To determine the framework for fines in these cases, the
sentence of the business association is decisive (cf. § 81 paragraph 4 sentence 2 old version), which is
however, it was mainly fed by the membership fees and mostly comparatively
turned out to be low. Directive (EU) 2019/1 requires the competition authorities to be competent
alternatively when assessing a fine on the turnover of the members of the company
company association if the antitrust law violation to be sanctioned with
is directly or indirectly related to the activities of the members
(see recital 48 and Article 15 (2)). This competence is set out in Section 81c
Sentence 4 newly established.

In cases in which an antitrust authority has such an authority based on the turnover of the members
imposed fines, Directive (EU) 2019/1 also requires that the
Payment of the fine in case of insolvency of the business association
is ultimately ensured by its members (see Article 14 paragraph 3 and 4). Here-
to ensure that the imposed on the business associations
Fines are actually paid (see recital 48). Background is,
that a corresponding regulation for procedures of the European Commission already
has existed since Regulation (EC) No. 1/2003 came into force (see Article 23, Paragraph 4 of Regulation (EC)
No. 1/2003). Corporate associations in Germany and their members can
after taking such responsibility today. Directive (EU) 2019/1 requires
now a parallelism of the powers at the level of the national antitrust authorities. To
setting of this requirement of Directive (EU) 2019/1, a new regulation will be introduced in § 81b
joined.

Article 14 (3) of Directive (EU) 2019/1 is implemented with Section 81b (1) and a
Association of companies against which a fine, taking into account sales
zes of its members has been imposed and who failed to pay the fine in the
Situation is obliged to recourse to the members. It is at the discretion
the antitrust authority, within the framework of recourse to the members, a deadline for
to set the payment of contributions.

If this deadline is missed, the antitrust authority is given a discretion.
admits that the payment of the outstanding contributions directly from the un-
to require companies whose representatives are part of the decision-making bodies of the corporate

Page 148

- 148 -

association. If the fine against the business association
not completely taken even by a request according to paragraph 2
can, paragraph 3 gives the antitrust authority the option of paying the fine
In the second step, companies that are not in the
Have participated in decision-making bodies of the business association. For payment
according to paragraph 3, only those companies can be requested that are on that market
were active on which the violation to be sanctioned took place. The Responsible
The possibility of these companies is linked to the fact that they are responsible for the infringement
founding decision of the association were affected and this regularly
have set.

To ensure the proportionality of the obligation to pay an
Business association-directed fine by its members is regulated by § 81b paragraph
4 the possibility for companies to withdraw from the
Release obligation to pay. Due to the generally applicable official investigation
In principle, the companies in this case do not have any evidence, but only one
special burden of proof. In addition, when applying
§ 81b paragraph 2 and 3 the relative size of the companies belonging to the association
and especially to consider the situation of small and medium-sized enterprises
(see recital 48).

Paragraph 5 increases the proportionality of the demand for payment of the outstanding
existing amounts of the fine are ensured by reducing the burden on the individual
take is limited to a maximum of 10% of total sales (implementation of arti-
kel 15 paragraph 2 sentence 2 of Directive (EU) 2019/1).

In paragraph 6, companies are already held accountable under fines
and key witnesses who have received full waivers of the claim
exempt from the fine after the outstanding amounts have been paid.

Re Section 81c (amount of the fines)

Directive (EU) 2019/1 aims to make the imposition more effective, proportionate and
dissuasive fines against businesses and business associations
enable (see recital 40). The regulations in the GWB and the previous
application practice already have an effective and effective system in Germany
established antitrust fines, which make the requirements of Directive (EU) 2019/1
however, changes are necessary.

To implement the requirements of Directive (EU) 2019/1 in the area of ​​the amount of fines
the previous regulations on the amount of fines in Section 81 (4) are therefore modified
adorns and complements. On the occasion of the implementation of Directive (EU) 2019/1, Section 81 will be
shares and the regulations on the amount of fines are newly regulated in Section 81c. The changes
do not affect the amount of the fines against natural persons (insofar as it remains
it is therefore with the previous legal situation), as this falls outside the scope of the directive
cannot be recorded.

In this respect, paragraph 1 reproduces the previous section 81 paragraph 4 sentences 1 and 5 and contains the
Principles for determining the amount of the fine. Sentence 6 was changed because of the transfer to
the new § 81d and sentences 3 and 4 because of the transfer to the new § 81c
Paragraph 5 deleted.

In paragraph 2, the imposition of higher, sales-related fines against companies
men and business associations from Section 81 (4) sentence 2 old version without any content
regulated.

The new regulation in paragraph 3 serves to implement Article 13 paragraph 2 of the directive
(EU) 2019/1 and concerns the amount of fines imposed on companies and
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associations for (certain) violations of procedural rules. So far
violations of certain procedural violations were subject to the provision in Section 81 (4)
Sentence 5 old version and could be sanctioned with fines of up to 100,000 euros
become. Directive (EU) 2019/1 requires a final catalog of sales
driving violations a sales-related fine. The specific amount of this
The framework for fines, which is not specified by Directive (EU) 2019/1, is based
the parallel provision in EU law (Article 23 (1) of Regulation (EC) No. 1/2003). Except-
that will be comparable to the gravity of the offense and the injustice
Provisions in § 81 paragraph 2 number 2b and number 3 old version based on the model of Arti-



Provisions in § 81 paragraph 2 number 2b and number 3 old version based on the model of Arti-
14 paragraph 1 letters a and c FKVO in the new sales-related fine
men for procedural violations.

In the new paragraph 4 a regulation for the implementation of Article 15 paragraph 2 of the Directive
line (EU) 2019/1, according to which the amount of fines for violations according to § 81
Paragraph 1 (infringement of Articles 101 and 102 TFEU) against corporate
associations based on the total turnover of the members of the corporate association
and not only on the basis of the corresponding total sales of the company
agreement is to be determined by the company itself if the administrative offense
related to the activities of the members. The cartel
authority be given the opportunity to impose effective fines in specific individual cases
to impose directly against the corporate association and not against a possibly large one
Number of members each having to conduct individual proceedings. For determining the
However, only the total turnover of the members may be used,
those on the market affected by the corporate association's regulatory offense
were active. In addition, when determining the amount of the fine against a
Business association only the total turnover of such members is taken into account
those who are not also fined for the same matter (see
Recital 48) and to which no remission under Section 81j was granted.

The new paragraph 5 contains the regulations of § 81 paragraph 4 sentences 3 and 4 old version, as these
Regulations for determining the total turnover also for the (new) regulations for
Determination of the amount of a fine for procedural violations in paragraph 2 and for
Fines against company associations according to paragraph 3 apply.

Re Section 81d (assessment of the fine)

The new provision of § 81d contains regulations on the assessment of fines, which
were previously partially regulated in the now unbundled Section 81 old version.

In paragraph 1, criteria for the assessment of fines are regulated, which were previously in § 81
Paragraph 4 sentence 6 old version were regulated. With the addition in sentence 2, the criteria for
the assessment of the fine by non-exhaustive naming of further circumstances
concretized. This is intended to enable the antitrust authorities and courts to complete the broad
the legal framework and the uniformity of the applied metering
promote criteria.

According to Article 14 (1) of Directive (EU) 2019/1, the amount of the
Fine for infringement of Article 101 or Article 102 TFEU
should be imposed, both the gravity of the infringement and its duration
consider. There is no need to implement this as this is German law
already requested in § 81 paragraph 4 sentence 6 old version.

In Recital 47 of Directive (EU) 2019/1 it is further stated that the assessment
the severity of all violations on a case-by-case basis and
states of the case should take into account. Among the factors that are taken into account
could, according to Recital 47 of Directive (EU) 2019/1, include the
Type of infringement, the combined market share of all companies concerned,
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the geographical scope of the infringement, the question of whether the infringement actually
has been carried out, which leads to the infringement in a direct or indirect
total turnover with goods and services of the
Company and the size and market strength of the company concerned. The
National competition authorities should, in accordance with Directive 2014/104 / EU of the
European Parliament and the Council also have the opportunity to participate in a
Consideration of compensation payments made in comparison.

The antitrust authorities and courts are already using im
Within the framework of the GWB, comprehensive individual consideration is provided. Nevertheless appears
against the background of the possible breadth of the overall
sentence-related fines, a legal specification makes sense.

The broad legal framework is required as such, also for large corporations
to be able to threaten severe fines (see BGH, decision of February 26th
2013, KRB 20/12, NZKart 2013, 95 - Gray cement cartel I). The aim is to measure the
Fine within such a framework is aimed at increasing the magnitude of the individual
to reach a decision that is on the one hand appropriate to the respective act and on the other hand un-
Taking into account the individual sensitivity to punishment, a sufficient one
Includes dunning notices.

It is also useful to specify the metering within this framework in
In view of the system of German procedural law in the event of antitrust violations
ten: In the case of an appeal, the judicial fact-finding instance meets one
own decision, while the earlier decision of the antitrust authority
becomes stagnant. Antitrust authorities and courts take into account the
legally prescribed criteria each independent assessment decisions. In
In recent times it has been criticized in some cases that in individual cases there is too much
different results in the amount of the fine. Even if different
assessment results are in the nature of the matter and the criminal and
The law of irregularities is immanent, is at the same time largely a starting point
A harmonized system for metering is desirable. The legal
Work towards concretization, even if one of the rules set out in advance in the law
Mathematical determination of the amount of the fine to be carried out according to established legal
due to the relevance of the circumstances of the individual case. The specific
in the future, it does not rule out that individual assessment factors of card
authority and court are assessed differently and consequently also the
Differentiate results. Since the fines are always calculated on a case-by-case basis
and must take into account all circumstances of the case, the weighting of the
as well as other, not explicitly mentioned criteria, also differentiated from case to case
turn out different.

In the case of the type of infringement, it can be taken into account whether it is a particular
This drastic restriction of the competitive freedom of action, such as a
Price, quota, area or customer agreement. For the extent of the contraventions
action can, for example, be its intended scope in spatial or factual terms
play a role (the time component is already determined by the duration criterion in
Sentence 1). The importance of the products affected by the infringement
and services may have economic importance, but among other things
also the importance of the product or service in question for
be decisive for the consumer. A high level of organization can, for example, be at
frequent cartel meetings or the systematic monitoring of what has been agreed
Behavior of the companies involved. The individual act
Contribution can include a very active or central role in the cartel.
which can be serious.
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The order of magnitude of the direct or indirect infringement
related sales (crime-related sales) offers a further orientation
assistance for the seriousness of the act. Both the order of magnitude of
a company involved in the crime individually achieved crime-related sales as well
the magnitude of the turnover related to the entire act and its relationship to
serve each other as a guide. According to the case law of the Federal Court of Justice
is an orientation on the fact-related turnover of the relevance of the illegal content
the reference act for the determination of the penalty proportion (BGH, decision of
October 17, 2013, 3 StR 167/13, WM 2014, 1254). Against this background, the
taking into account the magnitude of the crime-related turnover counteract the danger,
that in the case of rather minor acts by large corporations with a very high
show total sales, disproportionately high due to the broad scope alone
Fines are reported. At the same time, however, must also be sensitive to punishment
be taken into account by large corporations with high total sales. Even those
Companies still face fines for very minor acts.
that contain a sufficient dunning notice. The dissolution of this tension
ratio between the one hand avoiding a disproportionately high
Fine solely because of the total amount of sales and, on the other hand, the achievement of a
sufficient preventive effect even with large corporations is subject to the details
the independent assessment of the cartel authority and court. A calculation of the
action-related turnover is not required for the application of this criterion. It
rather, it already suffices for the estimated order of magnitude of the turnover related to the crime
turn off.

Which sales are related to the infringement and thus crime-related
genes are a question of the individual case. As in the practice of European
Commission (see European Commission, Guidelines for the Determination Procedure
fines pursuant to Article 23 (2) (a) of Regulation (EC) No. 1/2003,
OJ 2006, C 210, dated September 1, 2006, p. 2, Rn. 13) the transaction-related turnover can also be such
Include products or services that are indirectly related to
the competition violation. Furthermore, sales can also be made with the infringement
related that were achieved outside of the period for which the
offense is related. In cases in which due to the agreement in favor of another
ren cartel participants waived the generation of sales, can also
these avoided sales are taken into account. In cases where due
In the event of an unplanned course of action, no transaction-related turnover was achieved, is the planned one
Adequate consideration of the course of the offense. As a rule, it will also be with a view to the
Impact principle and the parallel competences of the competition authorities in Eu-
trade in domestic sales in Europe. Depending on the case constellation, however, in individual cases
The inclusion of foreign sales should also be necessary in order to reduce the impact in
To be able to evaluate domestically. Depending on the data available, the significance of the infringements
action can also be measured on the basis of other suitable factors. Essential
Ultimately, what remains is the gravity of the deed, which always results from a balanced overall view
of all relevant circumstances in each individual case.

Finally, the behavior at night, which is to be appreciated as a whole, can also be
Gain importance within the framework of the assessment of the fine. A positive nighttime behavior
can in this respect reduce the fine. The regulation enables a consideration
implementation of compliance measures that were taken after the offense, in particular to
to remedy deficits in compliance revealed by the act. At the same time, the standard allows
the consideration of damage reparation and measures of the
take to clear up the infringement. The active cooperation of a company
mens can be an indication of the seriousness of such efforts.

Paragraphs 2 and 3 correspond to § 81 paragraphs 4a and 5 old version without any change in content, where-
if a reference in paragraph 3 has been adapted to the new structure. In paragraph 4 is § 81
Paragraph 7 old version has been adopted without any changes to the content.
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Re Section 81e (default liability in the transitional period)

Section 81e regulates default liability in the transitional period. The regulation complies
without any changes to the content of § 81a old version, however the references to other
Articles of the section adapted as a result of the unbundling of Section 81.

Re Section 81f (interest on the fine)

Interest on fines is regulated in Section 81f. The regulation corresponds without content
change to § 81 paragraph 6 old version

Re Section 81g (Limitation of the fine)

Section 81g is a matter related to the restructuring of the penal
monetary regulations newly created norm. Section 81g contains the statute of limitations
(formerly Section 81 (9)) partially adopted and elements for the implementation of
Article 29 of Directive (EU) 2019/1 has been added.

To paragraph 1

Paragraph 1 corresponds to an update of the reference to the recorded fines
would exist the previous § 81 paragraph 8.

To paragraph 2

The new paragraph 2 serves to adapt the interruption facts in German
Right to the requirements of Directive (EU) 2019/1. A formal investigation in the
Within the meaning of Article 29 Paragraph 1 Subparagraph 2 Clause 1 of Directive (EU) 2019/1, anyone can
be an investigative measure provided for in Directive (EU) 2019/1, including an
Request for information in accordance with Article 8 of Directive (EU) 2019/1. Such a request for information
gen will be introduced in the GWB as part of the implementation of this guideline. Therefore needs
there is a special regulation in the GWB to interrupt the statute of limitations. This
Special regulation clarifies that a request for information within the meaning of Article 8 of the Directive
never (EU) 2019/1, now implemented in § 82b paragraph 1 in conjunction with § 59, the
Approval in accordance with Section 33 (1) number 1 of the Administrative Offenses Act
is equivalent and as an alternative to this or the notification of the investigation
rens can cause an interruption. If a request for information is the first investigation
action towards the person concerned, this interruption of the request for information
the statute of limitations, according to the system of § 33 paragraph 1 of the law on ordinance
non-conformities but not any further requests for information. According to § 33
Paragraph 2 of the Law on Administrative Offenses, the interruption already occurs in the
Time at which the request for information is signed.

To paragraph 3

The subject of the regulation of paragraph 3 is the statute of limitations in connection with the
decentralized enforcement of antitrust law by several competition authorities of the
Member States or the European Commission. In sentence 1 he reforms the previous
in accordance with Section 81 (9) against the background of Article 29 (1) of the Directive (EU)
2019/1.

Article 29 (1) of Directive (EU) 2019/1 obliges the member states to ensure
len that the statute of limitations for the imposition of fines or penalty payments
for the entire duration of the enforcement proceedings before other European competition
advertising authorities, including the European Commission, have been suspended or
if this relates to an infringement concerning the same under Article
101 and 102 TFEU, the same under Articles 101 and 102 TFEU
prohibited resolution of an association of companies to break up the same prohibited
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coordinated behavior or the same other prohibited behavior
th refer. This is to avoid gaps in the enforcement of antitrust law
which, without this regulation, with decentralized responsibility for various
hearings could arise.

Directive (EU) 2019/1 leaves it up to the member states to decide whether to
management by another European competition authority a statute of limitations
or grant the statute of limitations, as long as a statute of limitations for the
entire duration of the proceedings before the other European competition authority
closed is. The interruption of the statute of limitations previously applicable in German law
through the actions mentioned in Section 33 (1) of the Act against Administrative Offenses
lungen does not do justice to this aim of the directive. Because when the statute of limitations
After the relevant action has been taken, the statute of limitations begins anew.
In the case of proceedings by another competition authority that are longer than the limitation period of
last five years, according to previous German law, the statute of limitations could
to step. The suspension of the statute of limitations or a suspension of the statute of limitations, however, can
prevent the running of a deadline for longer periods of time. The period then begins as
Not all over again, but continues. By implementing a rest
the statute of limitations for the duration of the enforcement proceedings before other European
Competition authorities, including the European Commission, are assured
that during the proceedings with the other competition authority no relative
anniversary can occur in a possible national procedure.

Sentences 2 and 3 serve to specify the period for which the statute of limitations is suspended.
For the beginning, reference is made to Paragraph 2 and Section 33 Paragraph 1 of the Law on Regulatory
acts of the other competition authority (or the
competent court there) and for the end to the termination of the proceedings
the other competition authority turned off. The introduction as well as the termination
of the procedure, the competition authorities of the European Union make the other
European competition authorities within the network of European competition
known to the advertising authorities (ECN).

The new sentence 4 is required to implement Article 29 paragraph 1 subparagraph 2
Sentence 2 of Directive (EU) 2019/1, which provides that the inhibition or interruption
the (prosecution) statute of limitations due to investigative acts of another betting
application authority vis-à-vis all companies involved in an infringement and
Corporate associations acts. This also includes companies or corporate
associations that have not yet been submitted to the antitrust authorities at the time of the investigation
are known. The overall effect of the interruption of the limitation period corresponds to that already
applicable regulation of Article 25 (4) of Regulation (EC) No. 1/2003 for investigative
by the European Commission in the event of suspected violations of the European
antitrust law. In this respect, the EGC has the admissibility of the statute-interrupting
Effect on all companies or company entities involved in the infringement
associations expressly confirmed (EGC, judgment of March 31, 2009, T-405/06 - Ar-
celorMittal Luxembourg et al / Commission, Rn. 145).

To paragraph 4

In paragraph 4 sentence 1 the absolute limitation period is set in accordance with Section 33 paragraph 3 sentence 2
OWiG regulated. Sentence 2 serves to implement Article 29 paragraph 2 of the Directive (EU)
2019/1. According to this guideline provision, the limitation period is suspended or un-
broken as long as the decision of the national competition authority subject
is a pending appeal before an appeal instance. Appeal instance in
For the purposes of the directive, the national court is also empowered to make decisions
a national competition authority to review in the first instance (Article 2 (1)
Number 8 of Directive (EU) 2019/1). Unlike in Article 29 paragraph 1 sentence 2 of the Directive
line (EU) 2019/1 is not provided here that absolute statute of limitations of the national
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len right remain unaffected by this requirement. The inhibition or interruption
must therefore also affect the absolute statute of limitations.

Sentence 2 provides for an extension of the absolute limitation period for the case
before that the decision is the subject of a pending before a judicial instance
Procedure is. This regulation is based on Article 25 (5) and (6) of Regulation (EC)
No. 1/2003 and thus also serves the further convergence between German
and European law. Unlike in European law, however, the provision does not
not sufficient for the fine to be officially issued within the absolute statute of limitations
is fixed. Rather, an extension of the deadline only occurs when the
judicial procedure, i.e. with the transmission of the file to the competent Oberlandesge-
right, a. This accounts for the interim proceedings provided for in German law.
tion, in which the control of the procedure lies with the prosecuting authority and in the sense of
Legal certainty that rapid processing must be ensured.

The deviation from the general rules of the Ordinance associated with this regulation
due to the peculiarities of antitrust proceedings
justifies. Because both in official and in court proceedings, antitrust
legal fine proceedings much more time-consuming than other OWiG proceedings,
whereby the risk of an unjustified occurrence of the absolute statute of limitations
threatens.

While about administrative offenses in typical official proceedings regularly
initially in a summary procedure based on written documents
is divorced, antitrust fines are only issued after a comprehensive
determination of the facts. Administrative fines of a general kind can therefore generally
gel come about very promptly and are kept brief in their justification. The antitrust
A fine notice, on the other hand, is usually only issued years after the investigation
solution procedure. This is due to the often very labor-intensive evaluation of the fogging
took evidence as well as the significantly higher workload for detection and
Justification of sometimes complex antitrust violations, which are associated with general
As a rule, administrative offenses cannot be compared.

The judicial procedures for violations of antitrust law also differ significantly
of typical procedures of a general nature, because of the complexity of the administrative procedure
is also reflected in the legal proceedings. So the judges have to go through
In view of the antitrust files, spend a multiple of the time normally spent in
Administrative offense proceedings arise. In addition, the investigation into the
Opening the main hearing is much more complex and sometimes requires one
three-digit number of negotiation days.

In the combination of a complex, long-term official and a non-essential
There are less time-consuming judicial fine proceedings in cartel prosecution
In judicial proceedings, there is often the risk of an absolute statute of limitations
tion. This circumstance is legally unacceptable because of the absolute statute of limitations
despite the speedy conduct of the proceedings by the prosecuting authorities. After issuing a
regularly and comprehensively justified notice of fines and the initiation of the judicial
In fine proceedings, those affected would also expect that
the absolute statute of limitations does not occur during the ongoing legal proceedings
worthy of protection. This also avoids the incentive for those affected, all in one
to “gamble” for such legal proceedings.

Section 2 (leniency program)

Section 2 summarizes the new rules on the leniency program,
with which Articles 17 to 23 of Directive (EU) 2019/1 are implemented. After
Directive (EU) 2019/1 is one of the previous administrative principles of the antitrust
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authorities (see Bundeskartellamt, announcement number 9/2006 of the Bundeskartellamt
on the waiver and reduction of fines in cartel cases - bonus scheme -
of March 7, 2006) anchoring the leniency program beyond the law
required. A further specification through general administrative principles
However, ze is still possible and useful in the future according to Section 81h (3).

Insofar as the term "cartel participant" is used in the legal text and in the reasoning
is used, this wording corresponds to the wording of Directive (EU) 2019/1.
According to the previous administrative practice of the Federal Cartel Office
this designation does not constitute the presumption of innocence, according to which an affected company
men or a data subject is considered innocent, as long as no contrary legal
there is a strong decision. This also applies to companies and people who have one
Submit an application for waiver or reduction of fines and thus benefit from a card
tell participation go out. The Bundeskartellamt is independent of the choice of term
is obliged to ex officio the facts on which it intends to base its decision
genes and provide evidence of guilt. It makes the final
decision on waiver or reduction of the fine according to the leniency program
therefore only at the end of his fine proceedings.

According to Directive (EU) 2019/1, the requirements for the leniency program apply to the
antitrust fine proceedings, but not for the assessment of fines by a
Court on appeal. The requirements (only) require that the national
Competition authorities have leniency programs (see Article 17 (1)
and 18 paragraph 1) and that potential key witnesses with the national competitive
authorities work together to benefit from a reduction or waiver of the
Fines (see Article 19). The requirements of Directive (EU) 2019/1 concern
in the German system, the imposing of fines or the cessation of
drive through the competent court because this court makes its own decision
rather than just reviewing the antitrust authority's decision. However, this has to-
competent court to determine the amount of the fine according to § 17 paragraph 3 OWiG
take into account whether and to what extent a contribution to the clarification of the antitrust behavior
at least as part of the antitrust proceedings. So they are in this one
Section codified criteria for the evaluation of an educational contribution as an expression
and specification of the general principles of Section 17 (3) OWiG.
The competent court will be responsible for applying these general principles to the
Enlightenment contribution from cartel participants therefore the evaluations of the regulations in
refer to this section.

Accordingly, the court can reduce the fine if a cartel participant
to investigate the violation of antitrust law with an antitrust authority.
has worked. The court can also terminate the proceedings if the conditions are met
according to § 81j existed and a fine was nevertheless imposed. Were the advance
requirements for a fine waiver during the administrative procedure are met, this is
as a rule as a procedural obstacle in judicial proceedings, the
position of the proceedings (Section 260 (3) StPO in conjunction with Section 71 OWiG, Section 206a
StPO in conjunction with Section 46 (1) OWiG).

Other prosecuting authorities, for example the public prosecutor's office in the case of
The provision of natural persons within the framework of Section 298 of the Criminal Code
not directly linked to the leniency program. They appreciate the cooperation
independently, in accordance with Article 23 (3) of Directive (EU) 2019/1
Reduce the penalty or fine and terminate the proceedings.
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Re Section 81h (aim and scope)

To paragraph 1

Paragraph 1 regulates the implementation of Articles 17 and 18 of Directive (EU) 2019/1,
that the antitrust authorities can waive or reduce a fine if natural
people, companies or company participants in cooperation with the antitrust
authority to help uncover a cartel.

To paragraph 2

In accordance with Article 17 (1) and Article 18 (1) in conjunction with
Article 2 paragraph 1 number 11 of Directive (EU) 2019/1 concerns the regulations for
Cartels leniency program, i.e. horizontal restraints of competition. About the
In addition to Directive (EU) 2019/1, the rules on the leniency program do not apply
secret cartels restricted. Regardless of the limitation of the legal regulation
In the case of cartels, the cartel authority is also at liberty to decide within the framework of
metering and in exceptional cases also within the scope of the discretion a cooperative
tion also in other case constellations, for example in vertical competition
restrictions, to appreciate.

The group of those who can take advantage of the leniency program includes
in addition to companies - as defined in Article 17 paragraph 1 and Article 18 paragraph 1 of the
line (EU) 2019/1 is expressly enabled - including natural persons as well as
According to Directive (EU) 2019/1, business associations are also counted.

To paragraph 3

Paragraph 3 provides the option of exercising general administrative principles
the discretion in applying the leniency program and the design of the
Procedure.

Re Section 81i (application for leniency)

To paragraph 1

Paragraph 1 clarifies that leniency treatment is only possible upon application. An on
contract for waiver of the fine also includes an application for reduction of the
Fine what in the event that the special requirements of Section 81k are not met
is relevant. The regulation regulates the content requirements for the application.

To paragraph 2

A joint application by several cartel participants for leniency treatment is
generally not permitted. However, an application can be made for a plurality of natural persons
entities and legal persons or associations of persons belonging to the same company
men belong, work. The applicant must have his own involvement in an act
expound. It is not sufficient to merely include the possibility of involvement in the crime.
vacate.

The extension of the effect of the leniency application enables the
Comprehensive clarification of the involvement in the offense and the further circumstances of the offense within a
Company, regardless of the organization of the company
and regardless of the current or previous position at the time of the application
the employees contributing to the clarification in the company structure. For the term
of the company, the same uniform standards apply here as elsewhere in
Framework of the antitrust law. At the same time, everyone becomes
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included in the scope of protection of leniency treatment, the one sufficient
Contributed to the education.

To paragraph 3

The application must generally be made in writing. The written form can be made in accordance with
§ 32a of the Code of Criminal Procedure also by sending electronic documents
enough to be done. Section 32a of the Code of Criminal Procedure is applicable accordingly.
In consultation with the antitrust authority, an application can also be submitted in writing or orally.
will be presented.

Using the options of Article 20 (3) and Article 21 (4) of the Directive
nie (EU) 2019/1, paragraph 3 provides that applications not only in German, but also in alternative
can also be written in English.

In consultation with the antitrust authority, the application can also be in another official language
the European Union. This enables the
Cartel participants and thus a more effective application of the leniency program, in particular
especially in multinational cases. In the case of an application in a language other than the
German competition authorities can, however, because of the better usability in
official and judicial proceedings the immediate provision of a German
Request translation.

To paragraph 4

In implementation of Article 20 (2) of Directive (EU) 2019/1, the competition authority issues
at the request of the applicant, an acknowledgment of receipt for applications for leniency
treatment.

Re Section 81j (General requirements for leniency)

To paragraph 1

In § 81j the general requirements for the application of the regulations for
Leniency program regulated. These general requirements arise in
Essentially from Article 19 of Directive (EU) 2019/1. Additional, partly also in articles
kel 19 of Directive (EU) 2019/1 are specified in the following
the § 81k and § 81l recorded.

As part of the leniency program, everyone involved in the cartel is obliged to
send cooperation and to exhaust all that is available to him
Enlightenment opportunities.

In terms of time, the duty to cooperate with regard to Section 82a (1) also includes
the entire intermediate procedure. The duty of cooperation therefore exists throughout, so
For a long time, the main negotiation has not opened against all cartel participants. In the
§ 81j paragraph 1 number 3 letter b described duty to answer inquiries,
which can contribute to the establishment of the facts, not only captures the act in close
but also other, for example relevant for the assessment of fines,
Circumstances.

The obligation described in § 81j paragraph 1 number 3 letter c, as far as possible for this
to ensure or to ensure that the duty of cooperation is complied with by others
not only affects companies or persons at management level,
but also natural persons at other levels within the company (at
Example of a department head in relation to the employees in his department). So far
Section 81j (1) number 4 already applies while the application for leniency
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treatment is considered, this also includes the time span within which the setting is taken
a marker is being considered.

To paragraph 2

Also those cartel participants in whose favor the application for leniency
applies, must, as far as possible, in accordance with the provisions set out in paragraph 1
behave in accordance with the listed obligations, so that the effect of the application
can take a verdict.

Re Section 81k (waiver of the fine)

Article 17 of Directive (EU) 2019/1 requires that the national competition authorities
must be able to grant a remission of the fine and
know requirements. Section 81k provides for a differentiated implementation that takes place between
distinguishes between two different constellations of application.

To paragraph 1

The regulation in paragraph 1 provides that under certain conditions a decree
the fine is to be granted (see Article 17 (2) (c) i) of the Directive
(EU) 2019/1). This clear requirement serves the legal security of those cartel participants
ten that enable a search for the first time and are therefore most important for
who have successful cartel prosecution. The design as a bound decision
is of considerable relevance for the acceptance of the leniency program.

To paragraph 2

According to the regulation in paragraph 2, however, the remission is to be granted “as a rule” if
only lesser requirements are met (see Article 17 paragraph 2 letter
c) ii) of Directive (EU) 2019/1). In these cases, the competition authority was already in the
Able to obtain a search warrant so the meaning of this type of
The request for remission - although still considerably - is less strong than in the case of paragraph
1. An application for waiver of the fine also includes an application for a
payment of the fine, which in the event that the special requirements of Section 81k
not be met is relevant.

To paragraph 3

Paragraph 3 rules out a waiver of the fine for those involved in the cartel,
by letting other cartel participants participate in or remain in the
Cartel forced or at least tried to do so, a particularly serious one
Played a role in the cartel. In this respect, however, there is still a reduction
The fine may be waived.

Re Section 81l (Reduction of the fine)

To paragraph 1

In implementing Article 18 of Directive (EU) 2019/1, the antitrust authority must be in the
Be able to reduce the fine if the general provisions mentioned in Section 81j
requirements and the special requirements of Section 81l Paragraph 1 Number 2
are fulfilled. The prerequisite for a discount is a considerable added value
information and evidence presented. Such added value can also lie in
that the information and evidence clarify existing relationships.
or reinforce evidence of already known facts. The exercise of the
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measured to reduce the fine takes place within the framework of the fine notice on
End of the administrative procedure and not in the form of a separate legal act.

To paragraph 2

The further development of the procedure for determining the amount can be found in the
general administrative principles according to § 81h paragraph 3. There
are in particular the benefit and quality of the educational contributions and the timing
of applications for leniency treatment.

To paragraph 3

The narrowly interpreted exception of § 81l paragraph 3 serves the implementation of
Article 18 (3) of Directive (EU) 2019/1. It has to be additional facts
act, that is, facts that can be found without the substantiated evidence of the applicant
lers could not have been included in the notice of the fine. It is allowed to
which do not deal with facts that merely result in a set of facts that can be proven otherwise
complete. Rather, they must relate to clearly definable parts of the act, both
For example, significant new crime periods or new regions of significant size.
Furthermore, these additional facts must be recognizably higher for the imposition.
fines may be used against other cartel participants. Just one
marginal or only indirect relevance for the amount of the fine or relevance for other
other factors outside of the assessment of the fine are not sufficient. The evidence
must also be valid, i.e. a particularly high degree of clarity and
Have evidence relevance. In particular, they must be relevant enough that they can use the
Provide evidence of additional facts on their own without requiring further
Evidence must be used in addition. If these prerequisites are met
the additional facts are also included in the administrative fine against
nigen who presented it. At the same time, however, it is waived
to make it more difficult for him to take into account when calculating the fine.

Re Section 81m (marker)

To paragraph 1

In accordance with the stipulation in Article 21 of Directive (EU) 2019/1, cartel participants can
put a marker. In the context of the information on the duration and type of the act,
especially to explain your own participation in the act.

To paragraph 2

A marker according to paragraph 1 can be used orally or in text form, for example by fax or
E-mail. This facilitates the use of the leniency program
development and, in the case of markers, enables cartel participants to react quickly.

To paragraph 3

The deadline for submitting an elaborated application with the relevant in-
information and evidence after a marker has been set, the card
authority taking into account the respective circumstances of the individual case.

Re Section 81n (short proposal)

To paragraph 1

Section 81n serves to implement Article 22 of Directive (EU) 2019/1. Short proposals
cooperating cartel participants, who at the same time also submit an application to the European
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ce commission, the parallel application and thus facilitate the
Access to Leniency Notice. This is particularly relevant when a case in
Course of the procedure is redistributed and returned to the competence of the national card
control authority falls.

To paragraph 2

The formal requirements, the validity in favor of third parties belonging to the company and the
Regulations on the confirmation of receipt correspond to a short application in the web
essential rules for a marker. In addition, the short proposal also
Must contain information on the Member States in which the evidence for the
Cartel likely to be located.

To paragraph 3

The submission of a complete application is only required if the European
The cal Commission informs that it will ultimately not take up the case or if more
Information to delimit or assign the case is required.

To paragraph 4

When submitting a complete application and corresponding congruence applies
the application as received at the time of the short application, so that the order of priority
the short applications to the national antitrust authority are decisive.

To number 27

The amendment changes the provisions in Sections 82 to 86 in a new Section 3
summarized under the heading Fine proceedings.

To number 28

Section 82 sets out the rules on jurisdiction in cartel fines without content
change summarized. The provision of § 81 paragraph 10 old version is in paragraph 1
and the provision of § 82 old version is transferred to paragraph 2.

To number 29



To number 29

The adaptation of § 82a serves the implementation of Article 4 paragraph 1, 2 and 5 as well as Arti-
kel 30 paragraphs 2 and 3 of Directive (EU) 2019/1.

Article 4 ensures the independence of decision-making by the antitrust authorities and
their prioritization. The cartel authorities have a special duty to
imposed on the effective and uniform application of antitrust law.
To this end, the antitrust authorities should be independent of political and other external
act and - apart from § 52 - no instructions from the government or
obtain or receive from another public or private body. Further
Article 30 (2) and Recital 71 of Directive (EU) 2019/1 provide that
Antitrust authorities in legal proceedings against their decisions without reservation
should be authorized to act independently as a prosecuting authority, defendant or defendant
to participate in these legal remedies. The antitrust authorities
the same rights as the public parties to the proceedings. This
Requirements make adjustments to the current German legal remedy procedure
required against decisions on fines by the antitrust authorities.

If an objection is filed against a fine, the legal remedy begins
proceeding with the interim proceedings (Section 69 OWiG). If the objection is admissible, the
Administrative authority the opportunity to conduct further investigations and
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if necessary, remedy the decision (Section 69 (2) OWiG). Does the managing authority help
If the objection is not made, the law orders that the administrative authority keep the files
Sent to the court "via the public prosecutor's office" (Section 69 (3) sentence 1 half-sentence 1
OWiG). According to the general rules, the public prosecutor comes to a comprehensive
Authority to review the actions of the administrative authority. According to
Section 69 (4) sentence 1 OWiG, the tasks of the prosecuting authority go into
transfer of the files to the public prosecutor's office. According to Section 69 (4) sentence 2 OWiG
the public prosecutor shall present the files to the judge at the competent court if they
neither terminates the proceedings nor conducts further investigations. The prosecutor
At this stage, the community has been able to discontinue the proceedings in whole or in part
(Section 69 (4) sentence 2 OWiG), be it for legal reasons, because they are the evidence for
not provided, or in the exercise of its role as the prosecuting authority (Section 69 (4)
Sentence 1 OWiG) now entitled to take-up discretion according to § 47 paragraph 1 OWiG. A
such termination of the proceedings is binding on the administrative authority. Even their previous
This hearing is only regulated by subordinate law (number 282 paragraph 3 RiStBV). Anged
in view of the obligatory nature of the interim procedure, this role
division in practice in every litigation.

However, this distribution of roles is consistent with the requirements of Directive (EU) 2019/1
Incompatible: If the antitrust authorities to ensure their independence and their
Obligations in appeal proceedings against their decisions the position of a
independent prosecuting authorities and equal rights are to be granted as the
Public Prosecutor's Office, it cannot be made available to the public prosecutor's office,
whether and, if so, in what format proceedings are pending before the court. Already in
the "VEBIC" decision of the ECJ (see ECJ, judgment of December 7, 2010, C-
439/08, WuW 2011, 97) it was established that Article 35 of Regulation (EC) No. 1/2003
is to be interpreted in such a way that it is contrary to a national regulation which
len competition authority does not grant the authority to act as the respondent
To participate in appeal proceedings against the decision it has issued
to align. Building on the decision of the ECJ, Directive (EU) 2019/1
now concrete requirements for the role of the national competition authority in legal
workaround. Section 82a (1) sentence 1 therefore regulates that Section 69 (4) and (5)
Sentence 1 half-sentence 2 OWiG does not apply in interim proceedings under antitrust law
Find. In accordance with the requirements of Directive (EU) 2019/1, the antitrust authority remains
also independently active as an independent prosecuting authority in appeal proceedings
and is to be involved in this not only to the extent of § 76 OWiG. She remains responsible
thus also during the interim proceedings, until the files are presented to the court,
for the exercise of the prosecution measure and for the processing of file inspection
requests.

Both in interim proceedings and in court penalties, the cartel authority decides
monetary proceedings continue to use the general investigation options of a regulatory
adversity proceedings. The antitrust authority can also benefit from the implementation
of the Directive (EU) 2019/1 adopted into the law more extensive investigative
make use of the possibilities, in particular of the authority to grant training
requests and the surrender of documents. This already follows from § 82b
Paragraph 1 in conjunction with Section 59 Paragraph 1 Clause 1 (“until their
Decision"). Section 82a (1) sentence 2 standardizes the necessary equality of card
authority with the public prosecutor's office within the judicial fine proceedings,
that is, after submitting the files to the court. This equality extends to
all procedural rights that are granted according to the rules of OWiG and StPO (cf. §§ 46
Paragraph 1, 71 paragraph 1 OWiG) to the public prosecutor's office.

This concerns first of all the right to make formal requests (in particular requests for evidence)
to comment on them and put questions to witnesses, experts and those affected
ne to judge or object to (cf. § 46 paragraph 1 OWiG, § 240 paragraph 2 sentence 1,
§ 245 StPO in connection with § 77 OWiG). All consents are also included
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requirements that so far only concern the public prosecutor's office, such as a
Understanding between the court and those involved in the proceedings in the administrative offense
drive according to § 46 paragraph 1 OWiG in connection with § 257c StPO or in a process
recruitment by the court in accordance with Section 47 (2) OWiG, provided the court has a
Does not consider punishment necessary (Section 47 (2) sentence 1 OWiG). In such cases
accordingly in the future to achieve the goals of Directive (EU) 2019/1, in particular
re to ensure the independence of the antitrust authority, its duty of coherence and
their priorities, both the approval of the antitrust authorities required and
that of the public prosecutor's office, insofar as it is represented. The same applies to a large number of
rer reservations of consent, hearing, participation and information rights in judicial
administrative offense proceedings, including the case that is particularly relevant in practice
consent to withdraw the objection after the main hearing has started
(Section 71 (1) OWiG, Section 411 (3) sentences 1 and 2, Section 303 sentence 1 StPO). Further examples
le can be found in Section 72 (1) sentence 1, Section 77a (4) sentence 1, Section 78 (1) sentence 2 OWiG
and Section 46 (1) OWiG, Section 33 (2), Section 243 (3), Section 248 (2), Section 249 (2)
Sentence 2, Section 251 (1) and (2), Section 257 (2), Section 258 (1) and (2) StPO.

According to Section 75 (1) OWiG, the public prosecutor's office is required to participate in the main hearing
ment not obliged. If an antitrust authority takes part in the negotiation, the
Has powers under paragraph 1, the participation of the public prosecutor may den-
should still be indicated if there are indications of a possible transition to criminal proceedings
ren (§ 81 OWiG) exist. In other cases, participation is not necessarily required.

According to Article 30 (3) of Directive (EU) 2019/1, the competition authority must also submit a
The right to appeal (Section 46 (1) OWiG, Section 296 (1) StPO). This applies in particular
especially for the most important practical case of filing a legal complaint (Section 79
sentence 3 sentence 1 OWiG, § 333, § 296 paragraph 1 StPO).

An equality of the antitrust authority with the public prosecutor within the legal
Intermediate proceeding means in particular that the competition authority has the right to
to submit an independent counter-declaration. This right has also not yet been
finally to the public prosecutor's office (Section 79 (3) sentence 1 OWiG, Section 347 (1) StPO,
also number 293 paragraph 1 sentence 1, number 162 RiStBV). In contrast, the overseas
The public prosecutor's office continues to submit the file to the court of appeal
(Section 79 OWiG in conjunction with Section 347 (2) StPO), as this is purely technical
a priority over the card, contrary to the guideline,
authority is not recognizable. In this respect, the does not remain completely unaffected
the role of the Federal Public Prosecutor connected with a material competence to reject
in the legal complaint procedure.

To number 29

Re 82b (special powers of investigation)

The adaptation and expansion of the previous Section 81b (now Section 82b) serves the implementation
Articles 6, 7, 8, 9 and 31 paragraph 1 of Directive (EU) 2019/1.

To paragraph 1

The minimum requirements provided for in Articles 6, 7, 8 and 9 of Directive (EU) 2019/1
The antitrust authority must also be authorized to investigate antitrust violations in
Fine proceedings against companies and business associations are available
stand. In the German regulatory offense proceedings, the antitrust authorities follow suit
Section 46 (2) OWiG, unless otherwise stipulated by law, has the same rights
te and duties such as the public prosecutor's office in the prosecution of criminal offenses. Your coming
thus already extensive powers. In particular, according to Sections 102 ff.
StPO due to a court order searches of business premises and other
different premises (see Articles 6 and 7 of Directive (EU) 2019/1). This
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Search competence, however, shows in the specific implementing powers.
certain deviations from the standard required by Directive (EU) 2019/1. So
provides for Directive (EU) 2019/1 with the possibility of representatives and employees of the
To request the company to explain facts or documents (Article 6 (1)
Letter e of Directive (EU) 2019/1), powers that go beyond the applicable German
Go right out. By referring to Section 59b (3) sentence 1, the for
the antitrust fine proceedings applicable powers in accordance with the requirements
amendments to Directive (EU) 2019/1. At the same time, however, what the legal framework
men (for example with regard to the requirements and the procedure of
Confiscation), the regulations of the law against administrative offenses and
the Code of Criminal Procedure.

In addition to the general regulations, the cartel authorities are also
drive the authority to make mandatory requests for information (Article 8 of the Directive (EU)
2019/1). As has already been the case in the content-limited regulation of § 81b
this is done by means of an additional authorization standard. Since the prerequisites and the content
The scope of the request for information is now essentially that of the administrative
procedure, reference is largely made to Section 59. Whose re-
successful are only applicable accordingly, since this is still a
Investigative measure in fine proceedings.

According to this, the association does not have a comprehensive right to remain silent (see already § 81b
Paragraph 1 sentence 3 old version). However, legal persons and associations of persons are
under Section 59 (3) sentence 2 to the extent that it is not intended to admit an adversary
Act against a provision of this Act or against Article 101 or 102 of the
Contract on the Functioning of the European Union may be forced. At
Company-related investigative measures can also be used by
Company representatives and employees are (indirectly) obliged to provide information
be tet. In this respect, the reference to Section 59 (4) sentence 2 regulates the scope of the
bound obligation to answer or participate in answering information
demand and demand according to § 59b paragraph 3 sentence 1 number 3 within the framework of
searches. Accordingly, the natural persons have a refusal to testify
right in the corresponding application of § 55 StPO. An appeal to this statement
The right to refuse is also available for natural persons who are involved in the antitrust law
were involved, provided that the danger of persecution in the cartel
official administrative fine proceedings and the antitrust authorities this risk through a
Non-prosecution commitment eliminated.

If a natural person as such is requested for information or is it their private
If premises are searched, the general rules apply. In the case,
that only justifies the risk of prosecution in the antitrust fine proceedings
and a promise of non-prosecution has also been issued, also follows from Section 59 (4),
that there are further obligations to cooperate. Because of the lack of
The natural person is also affected by Sections 136 Paragraph 1 Sentence 2, 163a Ab-
Sentences 3 and 4 of the Code of Criminal Procedure are not applicable in this case.

To paragraph 2

The regulation makes it clear that the instrument of the request for information according to § 59
At the beginning of the reprimand is also available to the court. This extension corresponds to
the previous system in Section 81b (2) old version

To paragraph 3

According to Article 8 of Directive (EU) 2019/1, the antitrust authority must also be involved in administrative fines
ren can use the instrument of the request for information. These requests for information
can also still be presented in court proceedings - either by the court
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itself (paragraph 3) or by the authority, also on behalf of the court. Unlike the
Questioning of individual witnesses will be more difficult with the instrument of the request for information
It is a common practice to use a multitude of knowledge available in a company
to query from information carriers. It may be necessary for companies involved in the cartel to
take on market conditions, corporate
to survey structures, sales, etc. Especially in proceedings because of the failure
In addition, there is a need for a dominant position in the market
a large number of customers or competitors in order to improve the market position of the
affected company and the competitive effects of its behavior on
to clarify. The usefulness of the investigation tool would be called into question if in
in such cases all persons obliged to answer the request for information
are or have been involved within the company, then always as
Witnesses in the judicial process would need to be heard to testify
as evidence to introduce in the process. This would also apply to the
implementation contradicts the imperative of effectiveness under Union law
chen. It is true that Section 77a (1) OWiG already provides that the hearing of a
Witnesses, experts or those affected by reading out minutes about
an earlier interrogation and documents showing a statement made by them
contain, can be replaced. However, this provision does not apply to the situation of
request for the future and, according to Section 77a (4) OWiG, also requires the consent of the
those involved in the journey. If you rely solely on this option, there is a risk
the instrument for requesting information in judicial proceedings prescribed by the directive
drive to be devalued. Paragraph 4 therefore further stipulates that answers to
Requests for information in accordance with Paragraph 1 in conjunction with Section 59 and minutes in accordance with Paragraph 1
in conjunction with Section 59b, Paragraph 3, Clause 1, Number 3, as documents within the meaning of Section 249
StPO can be brought into the judicial proceedings. The immediacy and
The principle of orality does not apply unreservedly in these cases.
Due to the general requirements (in particular the right of confrontation of
Article 6 (3) (d) ECHR) can be a hearing of the behind the information
standing witnesses in the main hearing, however, still be indicated, in particular
re if there are important witnesses to the criminal offense (cf. BGH, decision
of October 9, 2018, KRB 60/17, WuW 019, 154 Rn. 19 - LPG III). This is from
Court as part of its duty to provide information (Section 77 (1) OWiG)
gene.

To number 30

The change is a follow-up change to expand the investigative powers of the
authorities for the implementation of Directive (EU) 2019/1. Complaints against measures
the antitrust authorities in a fine procedure, such as a search, are fundamentally
additionally in the jurisdiction of the local courts. However, if the antitrust authorities
investigates half of an ongoing legal proceeding, it appears out
For reasons of process economy it makes sense, the jurisdiction for complaints to the court
the main thing to assign.

To number 31

The adaptation of § 86a sentence 2 serves to implement Article 16 of the Directive (EU)
2019/1. A power of the German antitrust authorities, in the context of an enforcement
procedural fines to impose justifiable manual
enforcement already exists under applicable law, cf. Section 86a sentence 1 in
binding with Section 11 of the Administrative Enforcement Act. However, it remained in Section 86a so far
Clause 2 old version of the maximum amount of the penalty payment to be imposed behind the
Requirements of Directive (EU) 2019/1.

A rigid upper limit of the penalty payment to be imposed is accordingly
waived the requirements of Directive (EU) 2019/1. This enables the competition
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advertising authorities to impose fines that are noticeable for the individual company
cash and in their amount to the importance of the enforcement money to be enforced
Plot are adapted. The new upper limit of 5% of the previous one
Average daily total turnover achieved by the company in the financial year
or the company association corresponds to the framework of European law,
see Article 24 (1) of Regulation (EC) No. 1/2003.

The amount of the penalty payment is calculated in accordance with the guidelines
(EU) 2019/1 based on each day from the date specified in the decision.
Since German law basically prohibits a prior threat of a fine
is reached, the point in time specified in the threat must be taken into account. Is that
Company or the business association at the time of the threat of
If the penalty payment is already in arrears (tiered procedure), a calculation can be made from
The day of the threat. Will the threat with the administrative act
through which the act, toleration or omission is given up (cf.
§ 13 paragraph 2 VwVG), the calculation begins at the earliest with the expiry of the there for the
Implementation deadline. Will the arrangement fail even after fixing
is followed, the antitrust authorities can impose a further penalty payment, which is
according to the number of people who have not followed the order since the previous determination
canceled days.

To number 32

The change eliminates an editorial error.

To number 33

To letter a

With the 9th amendment to the GWB, Section 89b was introduced to cover Articles 5, 6, 13 and 14 of the Directive
never to implement 2014/104 / EU ("Damages Directive"). Paragraph 5 should include this
Regulation ensure that the right to information or disclosure
of evidence according to § 33g regarding the decision of the competition authority
even at short notice and without the need to assert this claim in
can be enforced in a separate main procedure (see government reasons
dated November 7, 2016, BT-Drucksache 18/10207, p. 101). Because potential card
Disabled people regularly first need an insight into the decisions made by the authorities.
information about the existence of a claim and the chances of success of a lawsuit
to be able to find a resilient basis. For procedural efficiency reasons
and in particular to relieve the judiciary, the 9th GWB amendment therefore introduced a
Independent procedure regulated in order to avoid the unnecessary introduction of the result
Avoid promising main proceedings.

The case law has in part interpreted this provision in such a way that this objective of
driving efficiency cannot be achieved to the desired extent. So be
The prerequisite of Section 89b (5) is the need for urgency because after
According to the wording of the provision, only the presentation and substantiation is dispensable.
That is why the provision (only) results in a “rebuttable factual presumption
of urgency ”. This assumption is regular - i.e. without any particular justification -
de circumstances - to be regarded as refuted if, after becoming aware of the
decision of a competition authority to be issued more than four weeks to
Assertion of the claim according to § 89b paragraph 5 would be awaited (see
only OLG Düsseldorf, decisions of April 3, 2018 and May 7, 2018, VI-W (Kart)
2/18, WuW 2018, 415 - Handing over of evidence I and II).

Such an interpretation of the regulation could potentially cause cartel damage
to assert a claim to information or surrender at a time
be forced, on which they have not yet made a final decision,
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whether the assertion of claims for damages should be examined more closely. In order to
there is a risk that a not inconsiderable number of potential cartel victims
purely as a precaution, tried to court proceedings, only to reduce the urgency
avoid. Later - for whatever reason - a decision is made against the
closer examination or assertion of claims for damages, so the judiciary
insofar burdened with ultimately unnecessary procedures. With the addition of Section 89b
Clause 5 Clause 2 should be made clear against this background that an arrangement of
Surrender does not require urgency (in this sense for the interpretation of the previous
In the current version of the regulation, Bornkamm / Tolkmitt, in: Langen / Bunte, 13. Auf-
location 2018, § 89b GWB marginal no. 30 f.). It is not just about the presentation and belief
liability of the reason for disposal is waived, but rather the existence of the whole
the requirement of urgency. A presentation and credibility is required
making only for the right to dispose, i.e. the existence of the prerequisites
tongues of § 33g.

To letter b

With the addition of sentence 2 in § 89b paragraph 7, a clarification is to be made in
Reference to specific measures taken by a court to protect business
secrets made in connection with information and disclosure claims
men can be. This is to address difficulties in using this instru-
ments are corrected and its application promoted. To reduce the
wands, who usually cleans up business secrets
is connected, courts should also be able to use an expert. The-
This should include an assessment of the need to clean up business secrets
(e.g. in the form of a draft of a non-confidential version of documents
prepare a decision of the court, but in accordance with the guidelines
of Directive 2014/104 / EU on cartel damages not in place of the court itself
decide. The prerequisite for the involvement of an expert is that the
ser has been legally obliged to maintain business secrets and the
Parties to the proceedings are thus sufficiently informed before disclosure of their business secrets
nits are protected.

To number 34

The change eliminates an editorial error.

To number 35

The change eliminates an editorial error.

To number 36

A reference is adjusted with the change.

To number 37

With the change, a reference is adjusted and an editorial error is eliminated.

To number 38

With the change, references are adjusted and an editorial error is eliminated.

To number 39

With the change, references are adjusted.
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To number 40

With the change, references are adjusted.

To number 41

To letter a

This is a consequence of the new version of Section 86a sentence 2.
The reference in Section 168 (3) sentence 3 to the previously applicable Section 86a sentence 2 was
regulated that in decisions of the public procurement tribunal also against authorities
Penalty fines ranging from 1,000 euros to up to 10 million euros can be imposed
could. The new section 86a sentence 2 will now be addressed to it
explicitly limited to “companies and corporate associations”, which is why the
As a rule, the standard is no longer applicable to clients within the meaning of Section 98. Besides
is the previous reference in section 168 (3) sentence 3 after the adjustment of the penalty payment
framework in § 86a sentence 2 no longer makes sense because the reference to the previous
Average global daily turnover achieved in the financial year
Bern is not always practicable within the meaning of Section 98. The previous regulatory content of §
86a sentence 2 is therefore taken over in § 168 paragraph 3 sentence 3.

To letter b

It is a consequential change. Due to the adoption of the regulatory salary
tes of the previous section 86a sentence 2 in section 168 paragraph 3 sentence 3 is the reference to section 86a sentence 2
obsolete.

To number 42

With the change, references are adjusted.

To number 43

To letter a

The § 186 paragraph 4 introduced as part of the 9th GWB amendment makes Article 22 paragraph
Clause 2 of Directive 2014/104 / EU has been implemented. The regulation is intended to ensure
that the implementation of Directive 2014/104 / EU into German law
procedural rules do not apply in litigation that
when the deadline for implementing Directive 2014/104 / EU has expired (see
Government statement of November 7, 2016, BT-Drucksache 18/10207, p. 107). With
This regulation for entry into force was avoided that new procedural regulations
are used in proceedings that have been pending for a longer period of time
(cf. Stadler, in: Langen / Bunte, 13th edition 2018, § 186 GWB marginal 20).

This purpose of the regulation in § 186 paragraph 4 - and also that of the corresponding pre
information in Article 22 (2) of Directive 2014/104 / EU - is independent of whether the
the relevant claim for damages has already arisen at this point in time. This
also corresponds to the view of the legislature of the 9th GWB amendment: because it would
assumed that Sections 33c (5), 33g and 89b to 89e only apply to
Any claims for damages arising from the amendment's entry into force would apply
the, it simply would not have needed the regulation of § 186 paragraph 4. In this sense
references to § 33a in these regulations are to be understood, which arise from legal system
the applicable law - and thus the 9th amendment to the GWB.
led norm of § 33a - refer. However, this reference is not intended to result in
Conversely, these regulations apply before December 26, 2016
created and therefore necessarily based on the previous provisions of § 33a
based claims for damages are not applicable.
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Another interpretation (see OLG Düsseldorf, resolutions of April 3, 2018
and from May 7, 2018, VI-W (Kart) 2/18, WuW 2018, 415 - Release of evidence
I and II) is also not required in order to comply with constitutional requirements
ensure: There is no real retroactive effect (of legal consequences) because
the provisions referred to in Section 186 (4) only have procedural effects
gen in ongoing proceedings and show no impact on the substantive law
Have the prerequisites for the respective claims for damages (see pet
rasincu / Schaper, WuW 2017, 306, 311). For this reason, Section 186 (4) is now
ne of the original regulation only makes it clear that §§ 33c paragraph 5, 33g and 89b
to 89e also apply in relation to claims for damages made before the 26th
December 2016, and for the applicability of these regulations only the
The time at which the action is brought is decisive.

To letter b

It is an editorial follow-up change.

To letter c

With the Nursing Staff Strengthening Act of December 11, 2018 (Federal Law Gazette I p.
2394) inserted § 12a of the Hospital Financing Act (KHG) became the at
Federal Insurance Office, now: Federal Social Security Office, established structural
turfonds continued. From the liquidity reserve of the health fund, the structural
turfonds in the years 2019 to 2022 additional funds of up to 500 million euros
fed annually.

According to § 11 Paragraph 1 Number 2 of the Hospital Structure Fund Ordinance (KHSFV),
Concentrations of acute inpatient care facilities across locations
be supported by the structural funds. These include concentrations of
several hospitals as well as those of individual specialties of several crane
kenhäuser. In view of the need to focus on the limited funding
Funding from the Structural Funds will primarily benefit projects that
are particularly eligible for health policy considerations. So
it is ensured that the resources of the Structural Funds are used as far as possible
improvement in the acute inpatient care of the population can be achieved
the.

Prerequisite for funding according to § 12a KHG in conjunction with § 11 paragraph 1
Number 2 KHSFV is that the projects are permitted under competition law. With the
the addition of a new paragraph 9 to Section 186 is to be particularly desirable in terms of health policy.
serious merger projects within the meaning of Section 11 (1) no.2 KHSFV,
with which the health policy goals of specialization and the formation of centers
in favor of patient and needs-based local care for the population
be pursued with efficient and economical hospitals, competitive
privileged under advertising law and limited to the term of the structural fund from the
scope of application of merger control will be excluded. From the exception to
This includes not only projects according to § 11 Paragraph 1 Number 2 Letters a to c KHSFV
but all projects that are funded according to § 11 paragraph 1 number 2 KHSFV
the.

For exemption from merger control, according to sentence 1 number 2,
that no other than those regulated in Sections 35 to 41 of competition law
contrary to this, and the state does so in its funding application in accordance with § 14 paragraph
2 number 3 letter a of the hospital structure fund regulation.

Furthermore, according to sentence 1 number 3, the further requirements for funding must be met
from funds of the according to § 12a paragraph 1 sentence 4 of the KHG in connection with § 11 paragraph 1
Number 2 of the KHSFV continued structural funds are available and this within the framework of
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Payment notification have been determined. In this respect, it is also sufficient to
decide on partial funding for the project. With the link to the specific funding
Legal security is increased, competitive risks are reduced and
the control options of the federal states are preserved.

For the exemption of a concentration from merger control there is
Sentence 1 number 4 also the requirement that the merger by 31.
December 2025. Possible, in individual cases possible, competition law
For a limited time, concerns will be put behind the in particular by the
Structural Funds pursued consolidation goal. The time limit until December 31st
2025 corresponds to the term of the structural fund provided in § 12a KHG plus one
adequate time to implement the approved projects. With the enforcement requirement
n until December 31, 2025, the privilege serves to
to accelerate targeted structural changes.

In addition, competition is intended to protect high-quality care
and the diversity of providers in the hospital sector is fundamentally maintained.
Hospital operators operate in a highly competitive market. Although it is through
Government planning and promotion on market access, market conditions as well as the
Market development exerted a regulatory influence. Nevertheless there is between independent
a not inconsiderable quality competition with a view to performance
scope and quality of treatment. In the existing legal framework, the
Competition in the German hospital sector Incentives to improve quality and increase
economic efficiency. Because as long as alternative options are available
in the event of a loss of quality, patients threaten to move to another
to move house.

Empirical evidence suggests that there is a lack of competitive
Incentives for patients has a negative impact (Schmid, market concentration in
Hospital sector, 2018). In particular, there is a risk of loss of treatment
quality as a result of decreasing competitive pressure, without this being due to size or
Specialization effects are sufficiently compensated. A minimum size of a sick
From an economic point of view, the house is only a necessary but not sufficient
The right condition for high quality and economical care
(Schmid, The Future of Merger Control in the Hospital Sector, 2019). Merger-related
Losses in quality to the detriment of patients are empirical in studies
proven. Several robust studies show that the UK is increasing
Market concentration increases hospital mortality (see in particular Gaynor
et al, Death by market power: reform, competition, and patient outcomes in the National
Health Service, AEJ: Economic Policy (2013) 5 (4): 134-66). Another study shows for
the USA that patient satisfaction as a result of hospital
(Beaulieu et al, Changes in Quality of Care after Hospital Mergers and
Acquisitions, N Engl J Med (2020) 382: 51-9).

For this reason, the present exemption from merger control is based on
such projects are limited to the structural funds in the interests of high
Quality of care should be promoted. It must also be taken into account that merger control
gaps, which are caused, for example, by a sector-specific increase in the
The usual turnover thresholds arise and are systematically used by companies
(Wollmann, 2019, AER Insights 2019.1). With one major exception from the merger
On control would give financial investors in particular unrestricted access to the
German hospital landscape will be opened. Shifts in market shares to
in favor of a few large corporations, there would no longer be any antitrust hurdles
gen. Against this background, the envisaged exception is particularly temporal
to limit.
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The exception regulation created in Section 186 (9) is to be evaluated.
The evaluation is carried out by the Federal Cartel Office and relates to the claims
acceptance of the exemption and the resulting changes in the competitive
employment relationships.

To enable continuous industry monitoring and the requirements for
to create the evaluation, the projects exempted by the regulation are to be submitted to the Federal
to report to the cartel office after the execution. For the purpose of evaluation will be using
the reference to Section 32e GWB and Section 21 (3) sentence 8 Hospital Remuneration Act
(KHEntG) created the necessary investigative powers. The reference to Section 21
Clause 3 Clause 8 of the KHEntG ensures that for the
Evaluation of the structural and performance data of the
affected hospitals according to Section 21 (2) KHEntG centrally from the Federal Cartel Office
can be requested. In addition, data from the official health
house statistics are merged.

The Federal Government will also provide the empirical basis with regard to the
between concentrated markets in the hospital sector and a high-quality
strengthen high-quality and economically efficient supply and for this purpose a study
give wear. The connection between market concentration and
to examine the quality of care in the German hospital sector. As part of the study
these should also be used to develop suggestions as to the instruments with which any negative ones
Effects in concentrated hospital markets can be mitigated. Also for them
The purposes of scientific research can be
from the official hospital statistics, if this is necessary
which is.

On the basis of the evaluation and the study, it should be checked openly whether and how
this exemption for merger projects in the hospital sector continued
will lead.

Re Article 2 (Amendment of the Court Fees Act)

To number 1

This is a follow-up change and the adaptation of references to changed ones
Regulations in the law against restraints of competition.

To number 2

To letter a

It is a consequential change and the adjustment of a reference to a
Changed provision in the law against restraints of competition.

To letter b

It is a consequential change and the adjustment of a reference to a
Changed provision in the Act against Restraints of Competition for legal
difficulty.

To letter c

It is a consequential change and the adjustment of a reference to a
Changed provision in the Act against Restraints of Competition to appeal.
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To letter d

It is a consequential change and the adjustment of a reference to a
Changed regulation in the law against restraints of competition to remedy
violation of the right to be heard.

Re Article 3 (amendment of the trade regulations)

It is a consequential change and the adjustment of a reference to a
Changed provision in the Act against Restraints of Competition on jurisdiction in
Fine proceedings.

Re Article 4 (amendment of the Postal Act)

With the change, references to the provisions of the Act against Competition
Restrictions on affiliated companies adjusted.

Re Article 5 (Amendment of the Social Court Act)

This is a follow-up change and the adaptation of references to changed ones
Regulations in the law against restraints of competition for judicial administrative
procedure.

Re Article 6 (Amendment to the Social Security Code (Book Five))

To number 1

This is a follow-up change and the adaptation of references to changed ones
Regulations in the law against restraints of competition in the area of ​​fine law
current regulations.

To number 2

This is a follow-up change and the adaptation of references to changed ones
Regulations in the law against restraints of competition for the cooperation of authorities
work and in the area of ​​regulatory fines.

Re Article 7 (Amendment of the Competition Register Act)

To number 1

It is a consequential change and the adjustment of a reference to changed
changed regulations in the law against restraints of competition in the area of
monetary regulations.

To number 2

In the applicable section 3 (1), the public prosecutor's offices and the for
Prosecution of administrative offenses appointed authorities to report to the register -
listed in the data. The aim of the changes is to increase the possibilities for
unambiguous identification of affected companies and natural persons
sern.

According to number 4 letter f in the current version of the law, only
to make the "registry court and the commercial register number". So can
Companies that have the legal form of an association (register of associations), a cooperative
society (cooperative register) or a partnership company (partnership
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register) are organized, are not recorded. The amended regulation will make this
Gap closed.

According to number 4 letter g, the corresponding information on register numbers
also be done if the company concerned is a foreign one, that is not
is entered in an official register in Germany.

Due to the revised number 5 letter a, information on the birth name is also
to make the assignment to a company even when changing names
is traceable to the natural person concerned.

The extended obligation to specify the person in accordance with the revised number 5 letter b
State of the natural person's birth, in addition to specifying the date of birth
and place of birth is required in cases where place names are in multiple countries
of the earth, such as the city names Berlin (USA) or Hanover
ver / Hanover (USA, UK, Chile, Jamaica, South Africa). In addition, foreign cities
names whose spelling differs from the German spelling (e.g. Bruxelles
or Brussels, Belgium) can be clearly assigned.

To number 3

To letter a

The applicable § 5 paragraph 2 sentence 1 grants every natural person and every company
a right to information about the content of the company itself
Competition register. The introduction of the competition register as an information
basis for clients in the sense of the procurement law is to relieve the un-
companies, as there is no need to submit self-reports (BT-Drs.
18/12051, p. 21). For this purpose, the Competition Register Act stipulates the query obligations and -
possibilities of § 6 paragraph 1 and 2. The relief of the companies would be
not achieved if the submission of self-assessments is required without restriction
that could. In addition, it should be prevented that the registry authority with excessive
moderate administrative effort is charged. For this purpose, the new § 6 prohibits it
Paragraph 1 Clause 6 expressly to clients, in the context of procurement procedures for
to require applicants and applicants to submit self-assessments (see below, number
mer 4).

In addition, the new regulation of Section 5 (2) sentence 2 provides that a new
Application by the same company or the same natural person only after expiry
one year is permitted. There is an exception in cases of legitimate interest.
A legitimate interest is usually present if the register extract is used for this
should, the absence of reasons for exclusion in the context of award procedures in
other EU member states (see BT-Drs. 18/12051, p. 30). The possibility
ability of a natural person, the right to information according to Article 15 of the Regulation (EU)
To assert 2016/679 remains unaffected. Section 5 (2) sentence 2 does not apply to
Bodies that keep an official register that meets the requirements of Article 64 of the
Directive 2014/24 / EU corresponds.

To letter b

The regulation of the new Section 5 (3) provides that the application must be submitted in writing as well as
can also be submitted in electronic form. According to the requirements of § 150
Paragraph 2 sentence 2 of the trade regulations, the applicant has their identity and, in
In the case of representation, to prove their power of representation. The applicant can
Do not have a proxy represented when submitting the application.
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The regulation of the new Section 5 (4) provides that in the electronic application
the registration authority's internet access is to be used. details
should be regulated by ordinance.

Section 5 (5) regulates, based on Section 150 (2) sentence 3 of the trade regulations
Fee for issuing a self-assessment.

To letter c

It is a consequential change.

To number 4

The regulation is based on § 150a paragraph 6 of the trade regulations. It should be prevented
that the client is aware of the requirements for querying according to § 6 paragraph 1 and
Paragraph 2 information from the competition register directly from the companies
obtain and thus the companies and the registry authority with additional administrative
burden the effort. The changes under number 3 also serve this purpose
(see above).

To number 5

To letter a

It is a consequential change and the adjustment of a reference to changed
changed regulations in the law against restraints of competition on investigative powers
antitrust authorities.

To letter b

This is a follow-up change and the adaptation of references to changed ones
Provisions in the law against restraints of competition are subject to a fee
Actions

To number 6

To letter a

The applicable section 10 number 1 letter c contains an authorization to issue a
Ordinance to meet the technical and organizational requirements for the
Communication of the registry authority with companies and bodies that have an official
according to Article 64 of Directive 2014/24 / EU. Through the addition
the basis is created for the corresponding provisions in the statutory ordinance
regulate the requirements for communication with natural persons, including
the necessary regulations for identification and authentication.

To letter b

The new number 8 provides that the regulation also includes the fee rate and the
Collection of the fee from the cost debtor when providing the information according to § 5 Ab-
Clause 2 Clause 1 can be regulated, as well as the reimbursement of expenses.

To number 7

To letter a

This is a follow-up change and the adaptation of references to changed ones
Provisions in the law against restraints of competition for judicial legal
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protection. During the adjustment, references for clarification and regulations were made more precise
excluded from the reference, which in the procedure according to the competition register
do not apply. This concerns regulations on the procedure for granting
a ministerial permit as well as the additional cargo, which in the procedure according to the competition law
register law does not take place.

To letter b

It is a consequential change and the adjustment of a reference to a
Changed provision in the law against restraints of competition to the judicial
Administrative procedure.

To number 8

The amended provision of Section 12 will commence effective operation of the betting
application register from the entry into force of the statutory ordinance to be issued according to § 10
couples. In order to guarantee a smooth commissioning, for the coming into force
If the notification and query obligations now apply, it is now decisive that the
Settings for electronic data transmission - as a rule of communication
between the registry authority and external bodies in accordance with Section 9 (1) - present
gen. The data transfer between the named bodies is due to the large number and
Job heterogeneity technically and organizationally complex. The data transfer
also requires registration with the registry authority. The federal
The Ministry of Economic Affairs and Energy is therefore separate from the entry into force of the
§ 10 to be issued ordinance uniformly determine when the functionality
the electronic data transmission for the proper commissioning of the registry
operation is guaranteed and announce this in the Federal Gazette.

The regulation also provides for the staggered applicability of the notification
obligation on the one hand and the query obligations and options on the other.
Next page: One month after the announcement, the notification obligation becomes first
(§ 4) of the appointed authorities are applicable. Only become in a second step
then - six months after the announcement - the inquiries concerning the client
obligations and possibilities (§ 6) are effective. This is to avoid that
Client is obliged to query the competition register at one point in time.
for which the existence of entries in the register is excluded
can or is unlikely. After notification by the law enforcement and
administrative offense authorities, the registry authority must first
check for errors and then inform the company about the planned entry
information and give the opportunity within two weeks of receipt of the
Information to comment. It is therefore to be expected in the first few weeks
no or only a few register entries are available after commissioning. The
Time-staggered rules for applicability serve to relieve the burden of querying
obliged client. At the same time, the clients are given the opportunity to
the competition register on a voluntary basis before the relevant
query the obligation. For the right to a self-assessment according to
Section 5, paragraph 2, this justification applies accordingly.

Re Article 8 (amendment of the law introducing a competition register
and amending the Act against Restraints of Competition)

It is a consequential change.

The current regulation in Article 3 of the Law on the Introduction of a Competition Register
ters and amending the Act against Restraints of Competition provides that
this law is to come into force on the day after its promulgation. Of this
the law makes two exceptions: On the one hand, the provisions in Article 2 paragraph 3
The subsequent amendments to Section 150a Paragraph 1 of the Trade Regulations are only three years after
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enter into force on the day of the announcement. On the other hand, the in Article 2 paragraph 1,
Paragraph 2 number 4 as well as paragraphs 4 to 8 only on that day
come into force on which the statutory ordinance according to § 10 of the competition register comes into force
will have stepped.

The amended provision of Section 12 in Article 7, Number 8 of this Act, the
The competition register begins to operate from the coming into force of the legal
order and a staggered applicability of the notification obligation
on the one hand, and the query obligations and options on the other.
leads.

The amendment to Article 3 ensures that the statutory provisions
Chen changes, some of which involve submitting data to the competition register
and in some cases tie in with the obligation to query the register, even after the change
of § 12 come into force at the correct time. There is no change in content
connected.

The amendment of Section 125 of the Act regulated in Article 3 Paragraph 2 Number 4 against
Restraints of competition, the amendment of Article 3 Paragraph 6 of Section 71
Clause 1 number 7 of the tenth book of the Social Code - social administration procedure
and social data protection, the changes to the court fee regulated in Article 3 paragraph 7
law as well as the changes to the lawyer’s law regulated in Article 3
Remuneration Act are linked to the possibility of transmitting data to the regis-
authority and the corresponding processing of the data by the registry authority.
The changes mentioned must therefore apply when the notification requirement becomes applicable
§§ 2, 4 of the Competition Register Act come into force.

The changes to the Anti-Illicit Work Act, the Minimum Wage Act
and of the Posted Workers Act through Article 3 Paragraph 1, 4 and 5 are linked to the
Query obligation of the client and must therefore from the time of the applicable
the obligation to inquire according to § 6 of the Competition Register Act come into force.

So that the client temporarily after the start of the competitive operation
registers can also query the central trade register, the possibility remains
opportunity to query initially. The change of the trade regulations according to article
2 Paragraph 3 therefore only comes into effect three years after the mandatory query according to § 6 of the
Competition Register Act in force.

Re Article 9 (permission to publish)

Due to the numerous changes, a new publication of the law is against
Restraints of competition appropriate. The regulation contains the necessary for this
Authorization.

Re Article 10 (entry into force)

The regulation regulates the entry into force. The GWB digitization law serves to implement
of Directive (EU) 2019/1, which must be implemented by February 4, 2021. To the
Not endangering the timely implementation of the directive, the regulation provides that
this Act comes into force on the day after its promulgation, with the exception of Art. 1 Number 22 and
not - as in the work program Better Regulation and Bureaucracy Reduction 2018
Federal government is basically planned - at the beginning of the
the quarter.

The amendments contained in Article 1 number 22 of Section 47k of the Act against
Restraints of competition primarily concern the additional obligation to report
Quantity data to the market transparency office for fuels. The scheme leads to one
limited additional effort for business and administration. To the extra effort like that

Page 176

- 176 -

The effective date of July 1, 2021 is set as the effective date.
Article 1, number 22, letter c) is a purely editorial adaptation that is related to the
other provisions of the law come into force.


